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SEPTEMBER 29, 2011

(Proceedi ngs cormence at 8:57 a.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Al right. | thought about this overnight, and I
think we ought to at |east address with the jury why one
of their nenbers is not there, otherwi se they are going to
be wonderi ng what happened. So | would propose when they
cone in, I would just tell themthat Ms. De Jung was
excused because she realized that she knew one of the
peopl e whose nane was nentioned in the testinony, and we
felt it was better. So that is all we will say, otherw se
they will be wondering what happened.

Do you all agree?

MR. KIRSCH: No objection to that, Your Honor.

MR. BANKS: No objection.

THE COURT: Any other matters to be brought to the
Court's attention before we bring the jury in?

MR. BANKS: Yes, Judge, we did want to present
Def endants' Exhibit 340. | know Ms. Barnes told us this
nmor ni ng you woul d rather have us, for the record, to enter
these -- any inpeachi ng docunents as exhibits.

THE COURT: Well, they won't be admtted as

exhi bi ts. | need to have them marked for identification
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So for appellate purposes, we need to know what was used.

MR. BANKS: So we can still mark it with an exhibit
tag. It is not necessarily an exhibit.

THE COURT: Not admtted into evidence, just marked
for identification.

MR. BANKS: Very well. | provided Ms. Barnes with
a copy. And | provided M. Kirsch with a copy, as well.

THE COURT: | think any tinme we use docunents that
are not admtted, we ought to reference them You all
will be responsible at the end -- you will get the
exhi bits back, whether admtted or not, and you are
responsi ble to maintain those for appeal.

But for purposes of appellate record this norning,
| was talking to Ms. Barnes. | told her that | think we
need to have those marked for identification. Not
admtted, but part of the trial record. So we know
Exhi bit 340 was the one you used to inpeach, and that is
how you should refer to it.

MR. BANKS: Very well.

THE COURT: (Okay. Anything further?

Not hing? Al right. M. Barnes, would you pl ease
bring in the jury:

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: Al right. You may be seated.
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Good norni ng, wel cone back. As you may have
noticed, one of your nenbers is mssing. M. De Jung
i nformed us yesterday that she was acquai nted with one of
t he peopl e whose nane was nentioned in testinony
yesterday. And | decided that it would be best that she
not continue to serve on the jury. And that is one of the
reasons we have four alternates, is because over the
course of the next 6 weeks, things may happen, and we nay
have to excuse a juror.

So she was excused because | felt that woul d be
best for this trial. So | didn't want you worrying about
what happened to her. It was nothing bad. It was just
one of those things that happens in a trial.

Al right. |Is the Governnent ready to call its
next w tness?

MR. KIRSCH: W are, Your Honor. The Governnent
woul d call WIIliam Wt herspoon.

COURTROOM DEPUTY:  Your attention, please.

W LLI AV W THERSPOON
havi ng been first duly sworn, testified as foll ows:

COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nane, and spell your first and
| ast nanmes for the record.

THE WTNESS: M/ nane is WIIliam Wtherspoon. Last

name is WI-T-HERS-P-O0O N
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THE COURT: You nay proceed.
D RECT EXAM NATI ON

BY MR. KI RSCH
Q M. Wtherspoon, where do you work, sir?
A | work for the Departnent of Honel and Security and
| mm gration and Custons Enforcenent.
What city?
Washi ngton, D.C
And what is your position there?

| am a technical project nmanager.

O >» O > O

How | ong have you been working in that capacity for
t he Departnent of Honel and Security?

A For 14 years.

Q Are you famliar with sonething called the Ofice of
the Chief Information Oficer?

A Yes. | started out there. And then | went to the
Ofice of Investigations. And now | am back at the Ofice
of Chief Information Oficer.

Q And what is it -- what is your role within that part
of Honel and Security?

A What | do is take business processes that we have
from vari ous conponents of our agency, and | apply a
techni cal automated solution to those business processes.
Q How | ong have you been working in the IT industry or

field generally?
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A For a little over 23 years.
Q | think you said that you worked in the Ofice of

| nvestigations for a period of tinme.

A Yes.

Q D d that include 2003 and 20047?

A Yes, it did.

Q Who was your -- to whomdid you report at that tine?
A | reported to a Steven Cooper.

Q Ckay. And what was -- did you have the sane role
within the Ofice of Investigations that you have now?

A Yes, | did.

Q So back when you worked -- so you were the IT project
manager ?

A Yes.

Q And what sort of projects, then, were you working on
in'03 and ' 04?

A Qur main one was a case managenent system for our |aw
enforcenent officers.

Q Ckay. And what were you doing with respect to the
case nmanagenent systen®?

A Vell, as you know, after 911, originally I worked for
| mMm gration and Naturalization. And after they stood up
Honel and Security, they nerged all of us together;

Custons, Secret Service, et cetera. And at the tine when

| was working at INS, we started out working on a case
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managenent system And then when we conbi ned with other
agenci es, they had a need for a case nmanagenent system as
wel | .

So we took all of our resources together, and we
started | ooking at a one stop case nmanagenent system t hat
we were going to -- would fit the entire agency.

Q Al right. As a part of that work, was it a part of
your job to neet with vendors who had software that m ght
fit that bill?

A Yes.

Q How frequently would you have neetings with software
vendors |ike that?

A Daily. Sonetinmes weekly. It depended. There were a
| ot of people interested in doing work with the Federal
Governnment. And also we had -- and we had a team and we
went out and we eval uated commercial products, as well as
i n-house products, because we had a |ot of cases that cane
toget her that had different case nmanagenent systens. So
we | ooked in-house, as well as commercial products that
woul d have sol ved our needs.

MR. KIRSCH:. Your Honor, could |I ask to publish
what | believe has been admtted. It is Governnent
Exhi bit 502. 04.

THE COURT: Let nme check ny records. Yes, 502.04

has been admtted. You may publish.
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MR. KIRSCH. Thank you, Your Honor.

Can you expand the | ower nessage there Speci al
Agent Smth.
Q (BY MR. KIRSCH) M. Wtherspoon, can you see that
e-nmai |l nessage on your screen now?
A Yes. Unh-huh.
Q It appears to refer to a neeting with IRP that had

occurred in Novenber of 2003.

A Uh- huh.
Q First of all, did you ever participate in a neeting
with | RP?

A Yes. There was a team of us, yes.

Q Do you recall whether you participated in this
nmeeti ng back in Novenber of 20037

A Yes.

Q You di d?

A Unh- huh.

Q kay. Now, the rest of this exhibit contains --

there is a reference to the sanple operations order?

A Uh- huh.
Q If we can go to the next page of that exhibit. Can
you see -- is that |arge enough on the screen for you to

see what it is?
A Yes.

Q What woul d a vendor have to do in order to get a copy
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of sonething like that after a presentation neeting?
A Ch, we provided that to everyone. Basically, what
that is is a sanple scenario. And we provided that to
each vendor that we had cone in, to see how their product
would fulfill that need. And we took that information and
we evaluated it to see how close it cane to sonething that
we woul d be able to use towards comng up with a case
managenment system

MR. KIRSCH. Thank you, Special Agent Smth.
Q (BY MR. KIRSCH) How Ilong was this process that you
were engaged in of evaluating different kinds of case
managenent software? How |ong was that process taking?
A Probably over a year or so.
Q And you indicated a mnute ago, | think, that you
participated in that neeting with IRP in Novenber of 2003.
A Unh- huh.
Q Do you renmenber who was there on behal f of | RP?
A It was Samuel Thurman. Gary -- | forgot his |ast
nane. And | can't renenber any other nanes. One or two
others, but | renenber Gary.
Q Ckay. | want to direct your attention now to another
exhibit that you should have there on the table. It is
mar ked as Governnent's Exhibit 502.02.

MR. KIRSCH: Your Honor, | would offer this

exhibit, as well. And it is also ny understandi ng that

DARLENE M. MARTINEZ, RMR, CRR
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this is a stipulated exhibit.
THE COURT: Al right. It does show as sti pul at ed.
M . Banks, any objection?
MR. WALKER: No, Your Honor.
THE COURT: | amsorry, M. Wl ker?
MR. WALKER: No obj ecti on.
THE COURT: 502.02 is admtted.
(Exhibit No. 502.02 is admtted.)
MR. KIRSCH. Thank you. May we publish that?
THE COURT: You may.
MR. KIRSCH: If we can expand that e-mail on the
| oner part of the page, please.
Q (BY MR. KIRSCH) Al right. Can you see that on your
screen, M. Wtherspoon?
A Yeah. Uh- huh.
Q The e-mai|l address at the top,
bill.w therspoon@hs.gov, is that you?
A Yes.
Q So you got this e-mail?
A Yes.
Q And it says that you had requested -- there is a
Steven nentioned here, too. Wo is that?
A That is ny boss at the tine, Steven Cooper.
Q kay. Then the reference to you requesting that an

overview get sent in for a neeting. Do you renenber
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maki ng that request?

A Yeah. | run everything through M. Cooper, because
he is the law enforcenent person. | amjust a technical
guy. | call himthe gun toter. So they have to be there

to evaluate those systens, because they are the ones that
will ultimately be using it.
Q Can we scroll to the top of that page now, please, or
just expand that top part.

And this part of the nenbo suggests that there was
-- that the actual presentation was going to be on the
28th. Is that a neeting that you attended? |Is that the
nmeeting where that presentation was nade?
A Yeah.

MR. KIRSCH: Ckay. And if we can go -- just scrol
down just a little bit, please.
Q (BY MR. KIRSCH) It looks Iike that nmessage was sent
the 28th. Are we tal king about Cctober 28th?
A Yes.
Q And that's 2004; is that right?
A Sounds ri ght.
Q Tell nme what you renenber about that presentation?
A | remenber -- well, there was a group of us there;
federal people, |aw enforcenent people, as well as
contractors we had working on the business case, because

this was supposed to be a program and a very |arge
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multi-mllion dollar alnost a billion dollar program

So we had everyone there to evaluate their product
sol ution based on the scenario that we provided to them
And then they -- after the presentation, we would eval uate
how well it fit with the needs of the agency, and al so
have M. Cooper validate whether or not that was sonething
a |l aw enforcenent agency would be able to use.
Q Now, do you recall whether you had nore than one
nmeeting towards the end of 2004 with | RP?
A W had at least two that | can renmenber. There was
the first time they canme in. And then we gave them a
scenario, and they canme back, as far as | can renenber,
yes.
Q Ckay. Let nme --

MR. KIRSCH: At this tinme | amgoing to ask to
admt, again, what | think is a stipulated Exhibit 502.03.

THE COURT: M. Wal ker?

MR. WALKER: No obj ections, Your Honor.

THE COURT: 502.03 will be admtted.

(Exhibit No. 502.03 is admtted.)

MR. KIRSCH. May we publish that, please, Your
Honor .

THE COURT: You may.

MR. KIRSCH: Can we go down to the | ower nessage

there on the bottont
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Q (BY MR. KIRSCH) M. Wtherspoon, | amjust trying to

work out the timng about those neetings that you

remenber. This e-mail conmes -- is dated Decenber 7, 2004.
A Ckay.

Q Does that -- does that help you at all in terns of --
does this e-nmail help you at all in terns of renenbering

sort of when the neetings that you had with IRP were?

A Yeah. After original nmeetings and eval uations of
their product deno, we got together -- and | aw
enforcenment, as well as nyself and a few ot her

contractors, who do the cost analysis on such things.

M . Cooper said, hey, | amnot sure if we can use the CILC
total solution because it doesn't cover everything we
needed, but | did |ike the confidential informant nodul e.
Q | will interrupt you for a nonent. | wll cone back
and tal k about that for a mnute, but before we do that, I
want to try to get the chronology straight. | believe you

testified a mnute ago that you had a neeting in Cctober

of 2004 --

A Uh- huh.

Q -- 1s that right?

A Yes.

Q And then this e-nmail is from Decenber of 20047
A Yes.

Q Do you know how this e-mail relates in tine to a
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second neeting you had?

A Yes. The first one that they gave the first tine
they cane out was just a basic overall denonstration of
what Cl LC does.

Q That is October of 20047

A Yes.

Q Then - -

A Then we gave them a scenario situation, and they took
it back, and they canme back and gave us a second deno
based on the scenario we provided to them

Q Al right. And that second denonstration, when did
it occur inrelation to this e-mail? Do you renenber?

A It would have been between -- it would have been

bet ween COctober of the first neeting and before this,
because we had tinme to |look at that product and eval uate
it, and then | asked for information on costs.

Q Al right. Gkay. Now, so then that's, | think, what
you were beginning to talk about a nonent ago; is that
right?

A Yes, correct.

Q kay. And that's the question -- or that sort of a

question pronpted this e-mail; is that correct?

A Yes.

Q Did you ask for this information that is in this
e-mail ?
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Yeah. | asked all vendors.
You ask that question to all vendors?

Yes.

o >» O >

Does this constitute a request for proposal ?

A No. This is a request for information. That is what
we call this. Just gathering prices on the cost of
products that are out there.

Q Did you nmaking the request for those prices have
anything to do with you trying to begin the procurenent
process to buy this software?

A No, it did not. And, also, when you neet with
vendors, when they first come in, even before we even
start to deno their product, we always nentioned -- and we
are required to by the Federal Acquisition Requisition,
that this is an information gathering process only. W do
not gear toward procurenent or the obligation of procuring
anything. So we did that to every vendor that cones in
and provides a denb. W are required to.

Q Did you give that information to the fol ks from | RP?
A Yes.

Q At any of the neetings when you -- at any of the
nmeetings in which you participated at IRP, did you hear
anyone say anything -- anyone fromthe Departnent of

Honel and Security say anything that suggested that the

Departnment of Honel and Security was about to buy the CLC
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sof t war e?
A No.
Q Did you hear anyone at any of those neetings say that

t he Departnment of Honel and Security would buy the CLC

sof t war e?
A No.
Q Did you ever have any discussion with the people from

| RP about the process of going about obtaining a
gover nnent contract?
A Yes.
Q What did you tell the people from | RP about that?
A | asked themif there was yet a schedule, which al
vendors who procure or do any type of business with them
woul d have to have. | also asked themif their product
was FI P conpliant, which is the Federal Information
Processi ng standards. Because we can't have a system
t ouchi ng any ot her governnent or |aw enforcenment agency
system that could potentially open up our network to a
t hreat .

So it would have to be FIP conpliant. It goes
t hrough the National Approved Standards and Technol ogy,
and those products have to be evaluated. Also, what |
always do is ask if the conpany is solid financially.
Because we are not in the business of keeping the conpany

open, just on -- not just us, the governnent. Wen | say
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this, they have to have the financial nmeans to sustain a
product when they do business with the governnent.

MR. KIRSCH: Can | have a nonent, please, Your
Honor ?

THE COURT: You may.

MR. KIRSCH. Thank you, M. Wtherspoon.

No ot her questions, Your Honor.

THE COURT: M. Wal ker?

CRCSS- EXAM NATI ON

BY MR. WALKER
Q Good norning, M. Wtherspoon.
A Good norni ng.
Q Did -- M. Wtherspoon, were you briefed on the
accusati ons agai nst | RP?
A On the accusation?
Q Accusati ons?
A No, | was not.
Q Are you aware that IRP is being accused of saying
they had a contract wth DHS?

MR. KIRSCH. (njection, relevance.

THE COURT: Wiat is the relevance of his know edge?

MR. WALKER: Your Honor, | am | eadi ng down the
trail of our statenents relative to representations.

THE COURT: What is his know edge of that relevant

to?
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MR. WALKER: | am sorry, Your Honor.

THE COURT: Wiat is his know edge rel evant to your
i ssue?

MR. WALKER: Well, his know edge woul d be that we
did not discuss that with him

THE COURT: Well, ask himthat. | wll sustain the
obj ecti on.
Q (BY MR. WALKER) M. Wtherspoon, did you ever have
conversation with IRP Sol utions regardi ng you, DHS,
offering a contract to IRP Sol utions?
A No.
Q Did IRP Solutions ever ask you to represent that DHS
had or was going to offer a contract to I RP Sol utions?
A No.
Q M. Wtherspoon, in the evaluation for procuring the
software for DHS, how nmany vendors' case nanagenent
systens were eval uat ed?
A Ch, nunerous. W did commercial, as well as what we
call COTS, commercial off-the-shelf. And also we did
Q&OTS, which is governnment off-the-shelf. Basically, we
| ooked at other agency -- |aw enforcenent agencies; the
Air Force has a system Crimnal I|nvestigations has one,
Drug Enforcenent Agency as well as FBI. W eval uated our
own in-house system which we have 98 as a result of our

agency nerging with other agencies.
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So there were nunerous, probably hundreds of |aw
enforcenment applications that we | ooked at and eval uat ed.
Q And how many confidential informant products or
nmodul es did you eval uate?

A | can't renenber off hand, but at |east four or five.
Q And in your process of evaluating different products
-- well, let nme rephrase. Can you explain the process of
eval uation for products for qualification?

A Yeah. It would be solely based on the |aw
enforcenment prospect of that. As | had nentioned before,

| aman IT person. That is why |aw enforcenent persons
are there. They |look at the products and they evaluate it
based on which products best fit their needs.

Q Did you attend neetings with vendors as a requirenent
of your job? Wre you required to attend all of the
nmeet i ngs?

A Yes.

Q And in attending those neetings, would you review or
make suggestions to the vendors regarding their
applications?

MR. KIRSCH. (bjection, except as it relates to

THE COURT:  Sust ai ned.
Q (BY MVR. WALKER) M. Wtherspoon, in the course of

evaluating IRP's CILC product and denonstration, did you
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make recomendations to | RP concerning their application?
A No, | did not.

Q And when a denonstration had conpleted, would there
be an opportunity, if DHS thought it was a potenti al
product to be used, to bring themon to do additional
denonstrations and neetings?

A No. Your first evaluation was a cold one off of the
street. The second one, where we provided you with the
scenario, that's where we started | ooking at eval uating
software to see what kind of needs would be of benefit to
t he governnent.

Q Thank you. In that first neeting, which you
characterize as a neeting off of the street, what was your
determ nation of the C LC product?

A What was ny determnation of it?

Q Yes. As far as fitness for use by your agency?

A Wll, that's not ny decision to make. That woul d be
for the | aw enforcenent person to nake.

Q Dd the | aw enforcenent team advise you of their
review of their evaluation of the product?

A Yes.

Q And what was that review of the C LC product?

A That product was simlar to several other ones we

| ooked at. And based on that, we went no further than

asking to break off a portion of the confidenti al
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i nformant, because that was pretty nuch the point of the
product that could have been a benefit to the agency.
Q In breaking off that confidential informant nodul e,
what were the exact capabilities differentiating it from
ot her products that you were eval uating?

MR. KIRSCH. (njection, rel evance.

THE COURT: | don't know that | really understand
t he questi on.

MR. WALKER: | w Il rephrase, Your Honor.

THE WTNESS: Neither do |
Q (BY MR. WALKER) In evaluation of the confidenti al
i nformant nmodule, did you find it nore suitable than other
vendors' confidential informant nodul e?
A Once again, that was |aw enforcenent's decision not
me as an | T project manager. The relevance of the need
for that product would rely on what they evaluate and
t hought about it, not ne.
Q kay. D d they informyou of their evaluation of the
confidential informant nodule for C LC?
A No. The only thing they asked me was to find out if
that nodule -- that part of your product could be broken
off, and if so, how nmuch it would cost.
Q And what was the response to that question, if it
coul d be broken of f?

A That is when | called you all and asked you, and you
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said it could be. And you provided ne with an esti nate.
Q Do you recall the amount of that estinmate?
A No, | don't, not off the top of ny head.

MR. WALKER: Your Honor, we ask to provide
M. Wtherspoon with a docunent that woul d be refreshing
his nenory.

THE COURT: Is that the e-mail that is admtted?

MR. KIRSCH: An attachment to that e-mail, if it is
t he docunent | think it is.

THE COURT: Wich is that?

MR. BANKS: Exhibit 502.03.

THE COURT: Do you have 502.03?

MR. WALKER: Your Honor, we ask to display that to
M. Wtherspoon.

THE COURT: You may. Do you have it?

MR. BANKS: Yes, we do, Your Honor.

THE WTNESS: | think I have it here.
Q (BY MR. WALKER) Take a nonent to | ook at that,
M. Wtherspoon. Let ne know when you have had a chance
to do that?
A Ckay.

MR. KIRSCH: Can you scroll down nore to the sum
total ?

Your Honor, | believe it is page 3 of that exhibit.

THE COURT: | believe it is. That is the one with
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t he confidential informant nodul e.

Q (BY MR. WALKER) M. W therspoon, do you see that
line itemfor the CLC confidential informant?

A Is it like itemC 93.5 mllion.

Q No, sir, at the very top of the screen at this point,

the C LC confidential informant.

A Ch, vyes.
Q Ckay.
A Subtotal is 7 mllion -- 7.4 mllion.

Q And so can you confirmthat that was the nodul e that
busi ness owner asked you to inquire about fromIRP

Sol utions?

A Yes.

Q And in doing that, asking for that quote, would that

be considered part of budgeting exercises?

A It would be part of information gathering. And we
woul d probably ook at that -- yeah, we would put that
under -- we'd run it through our budget software.

Q And can you explain sone of the details about the
budgeting exercise, including the budget software's role
in that?

A Vll, | can tell you this. | had a team of
contractors that are specifically hired to do cost
benefit/cost analysis. And we use a product called

Rational Rose. They put all of those in there, and they
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| ook at different scenarios and different costs of

di fferent products to give us a cost of how much it could
potentially cost to build a case managenent system As
far as the details, | don't know.

THE COURT: Your voice is very |ow.

THE WTNESS: | said, we have a group of
contractors in there, and that is their sole
responsibility is to come up with business case cost
estimates. And that is their job. | don't do that. | am
a technical project nmanager.

Q (BY MR. WALKER) And goi ng back to the Novenber 2003
nmeeting between IRP Sol utions and DHS, do you recall the

groups that attended that neeting?

A G oups?

Q G oups.

A From | CE?

Q Yes, from | CE

A As always, it would have been ne. It would have been
| aw enforcenent personnel. And it would have been our

busi ness contractors.

Q Those groups, did they consist of the entire user
base for the proposed systenf?

A W had what we called a "subject matter expert
group.” And those were based on | aw enforcenment agency

people that would detail fromdifferent portions of the
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country, and they are there because they represent the
entire body of |aw enforcenent presence. They are the
ones that would be using the system and they speak for
the entire agency as relates to | aw enforcenent
applications.

Q And during the conduct of the neeting and the
denonstrations, was it a regular part of the process to
provi de reconmendations to the vendors concerning the

pr oduct ?

A | ' m not understandi ng what you are sayi ng.

Q kay, | wll try to clarify for you. During the
nmeeting and the vendor's denonstration of their product,
woul d the attendees be free to nake recommendati ons about
changes to the product?

A | don't know. | can't renenber if they did or not.
| don't see why -- you nean, like it would be nice if this
did that or sonmething |like that?

Q That's correct, yes.

A They could have. | don't know. | don't restrict the
people in the neeting. They may have. | have no

know edge of it.

Q And in those neetings, was it the policy of DHS to
outline the next steps for the vendor depending on the
result of a view of the product?

A You are going to have to explain that to ne. | am
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not sure what you nean
Q Let's just say, for exanple purposes, that the
product was eval uated, and you thought it was good. Wuld
you then say, here is your next step? O, if you evaluate
t he product and you thought it was bad, would they say,
here is our view, and here is your next step?
A No.
Q So pl ease explain how the vendor woul d be
communi cated with about the results of your review of the
product or the teaml s review of the product?
A Vell, as | nentioned before, since this was a request
for information, we are not required to -- if soneone
calls, a vendor calls, we probably woul d say, yeah, well
we -- it is not going to fit our purposes. But since, as
| nmentioned before, this is a request for information, it
was not a solicitation. W are not required to --
THE COURT: Can you speak closer to the m crophone.
THE WTNESS: W are not required to, when we are
doing a request for information, to contact the vendor and
I et himknow what was decided with their product.
Q (BY MR. WALKER) Are you restricted from
communi cating results to a vendor in the request for
i nformation scenario?
A No. |If you call and ask what the overall thought of

t he product was, then, yeah, | have no problemwth giving
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you an answer .
Q And woul d you necessarily be involved in all neetings
with the business owner with vendors?
A Yes.
Q And what would your role be in those?
A Proj ect manager.

MR. WALKER: Can | have one nonent, Your Honor?

THE COURT: You may.

MR. WALKER: That is all of the questions | have,
Your Honor .

M . Banks has a few foll ow-up questi ons.

THE COURT: Al right. M. Banks?

CRCSS- EXAM NATI ON

BY MR. BANKS:
Q Hel l o, M. Wtherspoon.
A Hel | o.
Q | would like to start off with your interview Dd
you interviewwith the FBI, or did the FBI conduct an
interview on or about 8/ 14 or August 14, 2008?
A Interview with regard to what ?
Q To this case.
A Yes.
Q Ckay. Now, did the FBI ask you a question about --
if it was inmnent that DHS was going to purchase |IRP

sof t war e?
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A | can't renenber off the top of ny head. But | would
say nho.
Q kay. | will get back to that in just a second.

just wanted to --

Now, the neeting in Cctober of 2004, what program
was that neeting concerning; what federal progranf
A That was a CEE, which is Consolidated Enforcenent
Envi ronment .
Q It was not the Federal Investigative Case Managenent
System at issue?
A No. It was CEE, which is the Consoli dated
Enf orcenent Environnent, which is the case managenent
system we were | ooking to develop for |CE
Q Ckay. Now, was the FBI there at that particul ar
nmeeti ng?
A Not that | can renenber off the top of ny head, no.
Q | know it is tough to renenber.
A | have gone through so nany case system eval uati ons
since then.

THE COURT: Can you speak closer to the m crophone.
| am sorry.

THE WTNESS: |I'mstill trying to renmenber back who
was in the room 3 years ago.
Q (BY MVR.. WALKER) | know it is tough. Hopefully I can

refresh your recollection shortly.
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Was there an initiative called FICVS; Federal
| nvestigati ve Case Managenent System at issue?
A Not to ny know edge. As | nentioned before, we were
tasked to cone up with a case managenent enforcenent
system for our agency. Probably there could have been one
for the governnent. | know the FBlI was | ooking to devel op
an application, as well.
Q Now, did you attend a neeting with not only
| mm gration and Custons, Secret Service, FBI, U.S.
Mar shal s, and Border Patrol and maybe sone others? You
don't recall attending that neeting?
What date and tine?
It woul d have been around Cctober.
Where would it have taken place?
It took place in Washington, D.C

Where, exactly?

o >» O >» O >

Hol d on a second.

MR. BANKS: Bear with ne. Can | have a nonent,
Your Honor ?

THE COURT: You nay.

Q (BY MR. BANKS) | know it was just outside of D.C
So | can't provide any nore informati on on the exact
| ocation outside of Washington, D.C. But just to the best
of your recollection, you don't recall a neeting of the

Federal Investigative Case Managenent Systenf
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A No.
Q Do you renenber the acronym FI CNS?
A Yes, | do. But | did not attend any neeting outside
of the -- outside of Washington, D.C., that | am aware of.
But I had nmet with other |aw enforcenent agents; U S.
Mar shal s, yes, absolutely, because we evaluated their case
managenent system products.
Q Ckay. Now, do you recall anything with regards to
|RP's software being referred to DHS from a congressi onal
representative?
A Yes. Your product and several others.
Q kay. Do you renenber what representative referred
t he product ?
A No.

MR. KIRSCH. (njection, rel evance.

THE W TNESS: No.

THE COURT:  Sust ai ned.

Q (BY MR. BANKS) GCkay. A mnute ago, M. Wtherspoon,

| asked you if the FBI, if it was your recollection that
the FBI told you that -- or they asked you if it was true
if IRP told you that the purchase of our software -- of

the |RP software was iminent with DHS; is that correct?
A Yes, you nentioned that.
MR. BANKS: Now, | would like to provide

M. Wtherspoon, Your Honor, with the FBI interviewto

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

492

refresh his recollection.

THE COURT: Al right. Have it marked by
Ms. Barnes for identification.

MR. BANKS: M. Barnes, we would like to mark that
as 342.

MR. KIRSCH: Your Honor, can | just ask M. Banks
to confirmthe date so | know what docunent it is.

MR. BANKS: August 14, 2008.

COURTROOM DEPUTY:  Exhi bit 342.

THE COURT: M. Banks, do you want himto read the
whol e thing or a particular place in there.

MR. BANKS: W can go down to the fifth paragraph.

THE W TNESS: (kay.

Q (BY MR. BANKS) kay. So based on your dealings with
Sam Thurman and the rest of the IRP staff, do you think it
reasonabl e that based on what you know about these

i ndi viduals, they would -- they would m srepresent

sonmet hing that you said?

MR. KIRSCH: (njection.

THE COURT: Sustained. Sir, his asking you whether
it is reasonable is not relevant to this case, what you
think, so | sustained the objection.

Q (BY MR. BANKS) M. Wtherspoon, you did not
volunteer -- let me ask you this. Dd you vol unteer

information that IRP represented that they had a contract
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or they were -- a contract was inmm nent wth DHS?

A Dd I volunteer it? No.

Q Did you ever say -- let ne ask just a general
question. D d you ever say IRP was going to gain sone
sort of contract with Honel and Security?

MR. KIRSCH: Your Honor, again, | object to the
rel evance.

THE COURT: | think it is overbroad. D d you ever
make a statenent? So | think you have to narrow it down.
Sustai ned. To whon? Wen?

MR. BANKS: (kay.

Q (BY MR. BANKS) M. Wtherspoon, during your August
14th interview, 2008 interview with Robert -- w th Speci al
Agent John Smth and Robert Moen, did you represent or did
t hey represent --

THE COURT: No, just ask himif he ever nade a
statenent to them
Q (BY MR. BANKS) D d you ever nmake a statenent to them
regarding IRP was going to have a contract w th DHS?
A They asked ne a question, and | told themit's not
true.
Q Did that upset you?

MR. KIRSCH. (njection, rel evance.

THE COURT:  Sust ai ned.

MR. BANKS: Your Honor --
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THE COURT: | am not sure what rel evance his
enotions are to this case.

MR. BANKS: Well, Your Honor --

Q (BY MR. BANKS) The FBI -- | wll ask you this
question, and I will ask it for yes or no purposes.

Did the FBI bring up the subject regarding -- during your
interview, regarding IRP's representati ons about whet her
or not a contract was i nmm nent?

MR. KIRSCH. | object, again, Your Honor. Whatever
the FBI m ght have brought up can't possibly have anything
to do wth attenpts to inpeach this wtness.

THE COURT: Sust ai ned.

MR. BANKS: Al right. Let ne nove on, Your Honor.
Q (BY MR. BANKS) D d you request another quote from
| RP?

A For what, exactly?

Q For the case nanagement system

A The first quote was for the case nmanagenent system
The second one was for the confidential informant nodul e.
Q Do you renenber the anmount that the quote was for the
case managenent systen?

A Probably right around a hundred mllion. | can't
remenber off the top of ny head. | have gone through so
many cost evaluations, and this was years ago, SO --

Q What was your opinion of the |IRP software?
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A Once again, I'ma technical project manager. | have
no opinion of the product. It would be solely what the
| aw enf orcenent agents --
THE COURT: Can you speak further into the
m crophone? The jury is having difficulty hearing you.
THE WTNESS: It would depend on what the |aw
enf orcenent agency -- |aw enforcenent agents thought of
t he product.
Q (BY MR. BANKS) Are you a contracting officer, too?
A No, I amnot a contracting officer. At the tine |
woul d have been a contracting officer; a technical
representative, which is totally different frombeing a
contracting officer. | don't, nor have | ever, dealt with
one, which I would have to -- a contracting officer.
Q And for the contracting office, as their technica
representative, do you recomend anything back to the

contracting office, or are you just outsourced, if you

will?
A | don't understand what you nmean by "outsourced." |
don't do recommendations to the contracting officer. If a

product or any kind of services are to be contracted for
t he agency, then it would be the business owner that works
with the contracting officer, not ne.

MR. BANKS: Can | have one nonent, Your Honor?

THE COURT: You nay.
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MR. BANKS: No further questions.
THE COURT: Al right. Anything further fromthe
def endant s?
MR. BARNES: No, Your Honor.
THE COURT: Any redirect?
MR. KIRSCH. Yes, please, Your Honor.
REDI RECT EXAM NATI ON

BY MR KI RSCH

Q M. Wtherspoon, a couple other things | want to ask
you. First of all, this termthe "business owner" --

A Yes.

Q -- in the context of the neetings that you were

having with the folks fromIRP, who is the business owner?
A It would be Steven Cooper, who was the | aw
enforcenment entity that would be over the whole entire
case nmanagenent program

Q Al right. And so when you said that you were
involved in all of the neetings with the busi ness owner,
that neans you were involved in all of the neetings wth
St even Cooper ?

A Yes.

Q During any of those neetings, was there -- were there
any formal requests nmade to I RP to nake specific changes
to their software product?

A No.
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MR. KIRSCH. Can | please publish again, Your
Honor, CGovernnent Exhibit 502.03, page 3 of that exhibit?
THE COURT: You nay.
MR. KIRSCH. Can you expand the top half of that,
pl ease?
Q (BY MR. KIRSCH) Can you see that on the screen
M. Wtherspoon?
A Yes. Unh-huh.
Q Now, again, this is the -- this is the -- what you
got in response to your request for information; is that
correct?
A Correct.
Q Now, up here it says, "contract nunber,"” then there
are a bunch of Ns -- the letter NN Was there a contract
out there?
A No.
Q Then the date on this is -- is that an accurate date,
as far as you renenber? |Is that when you woul d have
gotten this?
A Approxi mately, yes.
Q Decenber of 20047
A Yes.
Q Did M. Cooper, the business owner, did he ask you to
do any additional testing with respect to the confidenti al

i nformant nodul e?
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A No. Only thing he wanted to know i s how nmuch the
cost of the nodul e would be.
Q How about the overall one? Wre you ever asked to do
any nore testing of the entire product?
A The CILC product, no.
Q As far as you know, did DHS ever take any additiona
steps to nove towards purchasing either the |arger product
or the confidential informant nodul e?
A No. No.

MR. KIRSCH. Thank you, M. Wtherspoon.

MR. BANKS: Coupl e questions, Your Honor.

THE COURT: (Okay. | usually don't allow recross,
but go ahead.

RECRCOSS- EXAM NATI ON

BY MR BANKS:

Q M. Wtherspoon, are you responsible for testing any
sof t war e?
A No.

Q Who woul d be responsible for doing that sort of
testing?

A If we had a product out there, and it was to be
tested, it would be by the | aw enforcenent people. W
call that field testing. They would be the ones that
woul d use the product, and they would evaluate it.

Q To the best of your recollection, was any of IRP's
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software ever tested?
A No.

MR. BANKS: That is all | have, Your Honor. Thank
you.

THE COURT: Al right. My this wtness be
excused?

MR. KIRSCH: Yes, Your Honor.

THE COURT: Al right. Thank you very nuch,
M. Wtherspoon, you are excused.

Government may call its next w tness.

M5. HAZRA: Thank you, Your Honor. Governnent
calls Frank Bell o.

COURTROOM DEPUTY:  Your attention, please.

FRANK BELLO

havi ng been first duly sworn, testified as follows:

COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nane, and spell your first and
| ast nanmes for the record.

THE WTNESS: Frank, F-R-A-N-K, Bello, B-E-L-L-O

THE COURT: M. Bello if | could ask you to speak
directly into the m crophone so everybody can hear you I
woul d appreciate it.

DI RECT EXAM NATI ON

BY M5. HAZRA:

Q Morning, M. Bello. Were are you enpl oyed?
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A Enpl oyed by the New York Gty Police Departnent.

Q What is your position with the New York Gty Police
Depart nent ?

A | am the Assistant Conm ssioner of the Contract
Adm ni strati on.

Q How | ong have you been in that position?

A | have been in this position for quite awhile. It is
now about al nost 13 years.

Q And can you repeat the nanme of the division you are
in charge of ?

| amin charge of the Contract Admnistration Unit.
You have been the Chief of that for 13 years?

Yes.

What are the responsibilities of that unit?

> o >» O >

" mresponsi ble for the managenent of all
procurenents for the New York Cty Police Departnent.

Q And what is a procurenent?

A A procurenent is the purchase of goods, services.
You know, |IT, construction that is required by the NYPD.
Q And | know you have already said this, but you were
the head of that unit from October 2002 and through
February of 2005, as well?

A Yes.

Q Based on your experience in that unit, what does the

New York City Police Departnment consider to be a
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si gni ficant procurenent?

A A significant procurenent is anything over a hundred
thousand dollars. And it usually involves IT

acqui sitions, involving IT systens. Could be construction
projects. Could be other things, as well.

Q During this tinme period of 2002 through 2005, or even
continuing on, does the New York City Police Departnent
have a policy in place for procurenents?

A Yes, it does.

Q Is that policy nmade available to the public?

A Yes. It is available on-line. The Gty has the
procurenment policy board rules.

Q So they are witten down, | assune, if they are
on-line?

A Excuse ne?.

Q The policies are witten down if they are on-line?

A Yes.

Q Can you briefly explain how -- what the steps are you
need to go through for procurenment with the New York Cty
Pol i ce Departnent?

A Several steps. Very long process. Usually for

| T-type contracts, we, you know, do what is called an RFP
It starts with --

Q Let ne interrupt you there. Wat is an RFP?

A Request for proposals. It starts with the -- first
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of all, it starts with funding. Then we do -- once the
funds are available, we do a conpetitive solicitation. W
solicit proposals fromvendors that are registered on a
city-wide bidders' list. And those vendors are then asked
to propose. The proposals are evaluated. You know, we
may conduct all presentations, let themcone in to show
their systens to us.

A commttee is forned that selects the vendor or
recommends a selection. And then ny unit vets; basically
does a background check and other things to get to the
poi nt of executing an agreenent and getting the contract
registered with the CGty's Controller's Ofice.

Q So the initial step in this process you just
described is to be on the approved vendor |ist?

A For a vendor, yes.

Q Is that al so known as the bidders' list?

A Yes, it is.

Q It is only after that, that you are on that |ist, do
you get to nake a presentation, or does the New York Gty
Pol i ce Departnent accept presentations from other vendors?
A Not in the procurenent world. | nmean, you know,
there are vendors that sonetines cone and, you know, ask
to show products. But a product cannot be purchased or
procured in the Gty unless it goes through our

procurenent process that | believe we just described.
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Q Does the New York City Police Departnent keep a
record of the suppliers of goods and services to it?

A Yes.

Q And is that kept in a central database?

A Yes, it is.

Q And why does the Police Departnent keep a record of
everyone it entered into a contract wth for services or
goods?

A Well, for a nunber of reasons. First of all, a
contract is not recognized by the Gty of New York unless
it is  registered wwth the Controller's Ofice. And the
Controller's Ofice, basically, once that's registered,
that is when the contract is awarded. And it's our
financi al managenent system the contract is recorded in
that system And once that systemis in, we are able to
make paynents, and it becones an official contract in
whi ch a vendor can provide a service.

Q So | take it that contract information is put into
this system by soneone with knowl edge of the contract?
A Yes, ny unit does that.

Q And is the contract entered into the system at or
near the tinme the contract is executed between the New
York Gty Police Departnment and the supplier?

A Yes, right around that tine, yes.

Q And it's not only -- it is part of the regul ar
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busi ness of the New York Gty Police Departnent to make
these records? |In fact, it is required by law, correct?
A Absol utely, yes.

Q And this database is nmaintained in the regular course
of business of the New York Gty Police Departnent; is
that right?

A Yes, it is.

M5. HAZRA: Your Honor, at this tinme | would nove
to admt Governnent's Exhibit 505.01, which | believe is
sti pul at ed.

THE COURT: Do we need Ms. Barnes to get that, as
wel | ?

M5. HAZRA: No, Your Honor. | ask it be published
once the Court rules.

THE COURT: Any objection fromthe defendants?

MR. WALKER: No objection, Your Honor.

THE COURT: 505.01 will be admtted on stipul ation,
and it may be publi shed.

(Exhibit No. 505.01 is admtted.)

Q (BY M5. HAZRA) M. Bello, you can see that this is a
letter to Raynond W Kelly? Wwo is M. Kelly?

A M. Kelly is the Police Conm ssioner for the Gty of

New Yor k.
Q Is he the ultimte supervisor or Chief of Police?
A Yes.
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Q And as you can see, the letter is froma David A
Banks; is that right?
A That's correct.
Q What does this letter concern?
A It concerns the correspondence from M. Banks, who is
the Chief Operating Oficer for IRP. And it basically --
what it says is that they are offering 25 licenses of CILC
software to the NYPD Detective Bureau at no cost.
Q "No cost" neans what to you? Free, essentially?
A Free. Agift tothe Gty.
Q The date of that letter, can you please identify that
for the record.
A Yes, January 12, 2005.

M5. HAZRA: Thank you, Special Agent.
Q (BY M5. HAZRA) M. Bello, based on your review of
the records, do you know what happened to this free
sof t war e?
A It is ny understanding it was returned to the vendor.
Q To | RP?
A Yes.
Q And you previously testified about this procurenent
dat abase. Have you had an opportunity to check this
dat abase for the tine period 2002 through 2005 for any
entities that are related to this letter we just saw?

A Yes, | did.
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Q Based on your review of this database, did the New
York Gty Police Departnment nmake a purchase or enter into
a contract with IRP during this tinme period?

A No.

Q Ddit make a purchase or enter into a contract with
DKH Enterprises?

A No.

Q And for the sanme tinme period, did the New York Cty
Police Departnent nake a purchase or enter into a contract
wi th Leadi ng Teanf

A No.

Q Did you also -- were you al so requested to search

t hat sane database for individuals who are related to

t hose three conpani es?

A That's correct, yes.

Q And based on your search, did the New York Gty

Pol i ce Departnent nake a purchase or contract with David

Banks?

A No.

Q Denetri us Harper?
A No.

Q Davi d Zirpol 0?

A No.

Q Gary Wal ker ?

A No.
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Kendri ck Barnes?
No.
And diff Stewart?

No.

O >» O > O

D d you search this database for any information on
whet her or not any of the entities or individuals you have
just mentioned were on this approved vendors list?

A Yes, | did, | searched it.

Q And what did the search reveal ?

A It did reveal that IRP Solutions did apply for the
bidders' list. It was in February of 2004.

Q Were you able to determ ne fromyour search whet her

or not |RP ever used its status to be on the bidders'

[ist?

A | did. It showed that they were inactive at the tine
that | | ooked up their record.

Q And had that bidders' list -- was it still valid?

A No, it is not valid any nore.
M5. HAZRA: If | could have one nonent, Your Honor.
THE COURT: You may.
Q (BY M5. HAZRA) | apol ogize, M. Bello, | m sspoke.
When you did that search of the database for the
i ndividuals, did you determ ne whether or not the New York
Cty Police Departnent made a purchase or contract with

Cinton Stewart ?
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A Yes, that was one of the nanes, yes. And he did not.

M5. HAZRA: Thank you.

Not hi ng further, Your Honor. Thank you.

THE COURT: M. Banks?

CROSS- EXAM NATI ON

BY MR. BANKS:
Q Hello, M. Bello. Does the nane Robert G anelli nean
anything to you?
A Yes. He was -- | don't renmenber his exact title, but
| believe he was the chief with the departnent.
Q During the -- well, what would you consider a super
chief at the NYPD?
A Chief of the Departnent. Chief of Detectives. Chief
of the Departnent is the top unifornmed person.
Q Ckay. Now, do those super chiefs have their own
respective budgets?
A Yes, they do.
Q And based on those particul ar budgets they have -- do
t hey have purview to nake certain types of purchases?
A No, they don't. They can request purchases, but they
don't have the authority to nmake purchases.
Q You said a mnute ago that a hundred thousand dol |l ars
was not a major purchase. So in followng up with that,
if the departnment needed to buy or purchase sonething that

was al ready underneath another contract, a contract that
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is already in place with the Gty, the contracting office
is -- is the contracting office -- is the departnent able
to purchase certain things underneath the contractors
already in place for that type of product?

A If a contract is already in place, yes, we can buy
the services, as long as it's within the scope of work of
that contract.

Q Right. Now, are you involved in the day-to-day
presentations of software?

A Yes, | am

Q And what departnment ?

A And if | may explain. |I'minvolved in the day-to-day
presentations of software as they relate wthin the

procur enent process.

Q Right. Now, leading up -- is there a process by

whi ch a super chief may reconmend a particular solution to
t he NYPD for purchase?

A They may, but it's -- that is all it is, is a
reconmendati on. The chief cannot initiate a contract with
t he departnent.

Q Ri ght .

A That woul d have to go through our procurenent

process.

Q But in selecting of solutions, who was the ultinmate

-- let ne say, you said a mnute ago that an RFP is
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floated for the purchase of products for the NYPD; is that
correct?

A That's correct.

Q Whio nakes the determ nation on whether or not an RFP
is going to be floated?

A | do.

Q So if Comm ssioner Kelly said, | want to purchase a
particul ar piece of software, how would he go about to
purchase that software?

A Well, what he would do is he would present it to ny
boss, actually the Departnment Conm ssioner for Managenent
and Budget. And ny boss would then, you know, call ne in,
and we woul d have to issue sone kind of conpetitive
proposal , because that's what is required in our rules.
Even if the Police Conm ssioner recommended a particul ar
vendor, he would know that we would have to go through our
procurenent process before a selection can be nade.

Q Wul d you say the procurenent process is sonmewhat

just sort of a mandatory --

A It is a legally required process.
Q Absol utely.

A Ckay. Sorry.

Q

But it is a mandatory process, admnistrative process
bef ore products and services can be acquired?

A That's correct.
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Q Correct. Now, is there occasion prior to an RFP
where presentations -- or do you know whet her
presentations go on routinely within various departnents
within the New York Gty Police Departnent?
A Yes. Sonetinmes vendors are allowed to present their
products, but it's only for departnents, you know, to see
applications. You know, to see what's out there, that
kind of thing. But no contract can be prom sed. No
contract can be inplied. It's basically just research, in
a sense.
Q Absolutely. GCkay. Thank you. You said the RFP
process is a very long process?
A That's correct.
Q Now, does | BN --

MR. BANKS: | will withdraw that question, Your
Honor .
Q (BY MR. BANKS) | want to go back to a vendor who
has a contract in place to provide case nanagenent
software, for instance.
A Ckay.
Q | f that vendor purchases a software product from
anot her vendor, then they, too, can provide that software
to the NYPD;, is that correct?
A It depends if the contract stipulates that.

Q And under what conditions -- is there any conditions
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on when a contract would stipulate that?

A Vll, if it's sonething that wasn't in the origina
contract, it would then have to be added as an amendnent
to that contract, and it would have to be, you know,
vetted through a process. You know, whatever entity that
contract is registered wth.

Q Now, does the contract admnistration office dictate
to the departnent what they can and cannot view?

A No, we do not. Qur role is not to determne what's
purchased, but to determne howit's purchased.

Q kay. Thank you. How does the departnent handle
sol e-source type of contracts?

A Sol e-source contracts have to be -- are perm ssible.
However, they have to be justified to show that they are
the only source avail able, you know, for whatever reason.
And, you know, it is a very stringent requirenent. It's
| ooked at by oversight agencies; the Mayor's Ofi ce,

O fice of Managenent and Budget, the Controller's Ofice.
So we have to get approval to issue a sol e-source before
it can actually be awarded to that vendor.

Q And who can award -- | nean, who can recommend a

sol e-source product?

A That al so conmes fromny office. Wuat | do is | get
the justification fromthe command for the purpose of the

sole-source. Then it is ny responsibility to get the
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oversi ght approval and to get the contract registered and
award it.
Q kay. Do you know -- let's throw a coupl e nanes out
here. Do you know Janes Onal fo?
A Yes, | do.
Q Do you know what his role is at the New York Police
Depart nent ?
A Chief Information Oficer.

THE COURT: Could you spell the nane.

MR, BANKS: O N A-L-F-O

THE COURT: Thank you.
Q (BY MR. BANKS) Can you explain a little bit about
what M. Onal fo does.
A He is responsible for the nmanagenent of the
departnent's information technol ogy; the systens that we
have that are critical operational applications for the
departnent. So he is responsible for the managenent of
t hose systens.
Q Ckay. Now, what is his role between contract
adm ni stration and -- how do those two parties interact?
A He is in charge of the command that oversees IT
operations. So when he needs sonething, he conmes to ny
boss; that would be the comm ssioner, requesting that
sonmet hi ng be purchased. And then that is what is sent out

to ne.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

514

It is a hierarchy chain. So it goes fromthe
deputy conm ssioner -- deputy conmm ssioner down to ny
| evel, and then | begin, once funding is available, |
woul d begin to determ ne the process.
Q Now, do you know if there is intense interest in a
particul ar product unless it is communicated to you?
A How could | know if it is not communicated to nme?
Q Ckay. | just want to get clarification.

So a departnent could have an intense interest for
a particular product, or a super chief could have intense
interest in a product prior to notifying your office that
they are interested in this particular product?
A Yes, it's possible. But they also know what the
process is to acquire.
Q Ckay. Thank you.

MR. BANKS: Can | have a nonent, Your Honor?

THE COURT: You nay.

Q (BY MR. BANKS) Do you recall the date of inactivity

for IRP Solutions on the bidders' list?

A The date of inactivity?

Q Yes.

A The actual date?

Q Yes.

A | don't renenber the exact date, no. But | know that

it was entered into the system-- | believe it was

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

515

February 4, 2005.
Q And how | ong --
A 2004, excuse ne.
Q And how long does it typically have to be before a
vendor ages out? |Is it a yearly renewal type process?
A What happens is if a vendor does not respond to a
procurenment three tines in a row, they are elimnated from
the |ist.
Q So it not based on sonme sort of, at least in this
instance -- did you, in IRP's case -- is there any sort of
sanctioning type of activity that could get a vendor
renoved fromthe list if they did sonething wong?
A No. The list is strictly so that we have basic
i nformation about the vendor. And it is also to devel op
tax information regarding the vendor; that we get their
tax | D nunber, their address, the principals invol ved.

So it is not neant to -- it is not a qualification.
W don't qualify the vendor based on the bidders' |ist.
It is there just so we know who the Cty is doing business
with, or potentially doing business with, | should say.
Q kay. Are you famliar with a Real Tinme Crine Center
initiative?
A Yes, | am
Q Can you tell us alittle bit about that process and

how that -- let me ask you this. Wose initiative was the
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Real Time Crime Center?

A Police Chief initiative.

Q And how was the sel ection process for presentations
done during -- handled for that particular initiative?

A Well, there was several contracts that we had to do.
And they all followed the sane procedures that | just

tal ked about, where we did conpetitive solicitations. In
some cases, sole-source contracts were procured. But
everything that we purchased for the Real Tinme Crine
Center was done in accordance with our rules.

Q In your opinion, howdifficult is it for a small
busi ness to do business with the NYPD?

A Wl |, our procurenment rules are based on general
muni ci pal laws. And our general nunicipal laws require
that we award contracts to the nost conpetitive vendors.
So that's the part that's difficult for small businesses
bei ng conpetitive. So that's, | think, the greatest
hurdl e for small businesses; mnorities, wonmen-based

busi nesses to obtain contracts, contracts not only wth
the NYPD, but any agency of New YorKk.

Q Do you renmenber how many vendors did presentations
for the Real Tine Crine Center?

A There were several. | can't say that | renenber how
many. | nmean, there would have to be at least, | would

say at |east five or six.
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Q Do you renmenber | RP Solutions being one of those
vendor s?

A No, | don't.

Q Dd Ruben -- at the tine, Inspector Ruben Beltran.
Now I think he is an assistant chief. D d he oversee the
presentation for the Real Tine Gine Center?

A Yes, he did.

Q Now, did the departnent have a case managenent system
initiative?

A Yes, they did. Yes they, do.

Q And on or about -- when was the tine that that case
managenent initiative was in place?

A For the crime center?

Q No, for the case managenent.

A For case managenent, there are many different case
managenent systens that we have for various applications.
So they have been ongoing for years.

Q Are you tal king about different case nmanagenent
systens between the Organized Crine Division versus the
Det ecti ve Bureau?

A Yeah. There are different case nanagenent systens we
have. W have for IRB. W have our Application
Processing Division. W have for the Detectives' Bureau,
we have for the Chief of the Departnment. There are all

ki nds of case managenent systens that we have.
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Q Was there any case nmanagenent systeminitiative being

sought after -- between, say 2003 and 2005?
A | would say yes. | can't say factually which ones
they were. But know ng the business of the departnent,

they were nost |ikely, yes.

Q Let's go to the detective bureau. Was there any case

managenent systeminitiatives that you know of during that

particular tinme?

A Yes. Between what periods? Say it again.

Q | woul d say between 2003 and 2005.

A There was. But | know that it wasn't awarded to IRP
Q Understood. But there was an initiative in place?
A Yes.

Q Ckay. Are you aware of the vendors that did
presentations during -- let ne change that question

How many -- how are vendors selected to do a
presentation for a particular initiative?
A Again, | can speak only regardi ng the procurenent
process. Vendors are asked to do presentations after a
proposal -- witten technical proposals are received, so
that a commttee can | ook at the various proposals
recei ved and ask questions of the vendors. You know,
receive clarifications on the proposals so that they can
have better understanding of what is witten versus, you

know, what is denonstr at ed.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

519

Q Ckay. So if a conpany is in there devel opi ng
busi ness or doing presentations for, say, the detective
bureau, your departnent woul dn't necessarily be invol ved
in that particul ar phase; is that correct?
A If it's not within the procurenent process, that's
correct.
Q So if a vendor is making changes and nodifi cations
and doing presentations for -- never mnd, that was asked
and al ready answer ed.

MR. BANKS: No further questions.

Thank you, Your Honor.

THE COURT: Any further fromthe defendants?

MR. WALKER: No, Your Honor.

THE COURT: Al right. Any redirect?

M5. HAZRA: Yes, Your Honor.

REDI RECT EXAM NATI ON

BY M5. HAZRA:
Q M. Bello, do you know whether or not |IRP ever
submtted a bid to the New York Cty Police Departnment for
its case managenent systenf
A | don't believe |I have ever seen a bid fromIRP. No,
| have not.
Q And were you ever asked to approve IRP as a sole
source contractor?

A No, | have not.
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M5. HAZRA: | have no further questions, Your
Honor .

THE COURT: Al right. My this wtness be
excused?

M5. HAZRA: Yes, Your Honor.

THE COURT: Thank you very nuch, M. Bello, you are
excused.

All right. A this tinmne we are going to go ahead
and take a 15-mnute break. W will reconvene at 10:40.
Court will be in recess.

(A break is taken from10:25 a.m to 10:40 a.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Al right. Any matters to be brought to the
Court's attention before we bring in the jury?

MR. KIRSCH. No, Your Honor.

MR. WALKER: No, Your Honor.

MR. BANKS: One nonent, Your Honor. Nothing right
now, Your Honor, thank you.

THE COURT: M. Barnes, would you please bring in
the jurors.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: Al right. You may be seat ed.
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Government may call its next w tness.

MR. KIRSCH. Thank you, Your Honor. The Governnent
calls Valerie Cherry.

COURTROOM DEPUTY: Pl ease remai n standi ng.

Your attention, please.

VALERI E CHERRY

having been first duly sworn, testified as foll ows:

COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nane, and spell your first and
| ast nanmes for the record.

THE WTNESS: Valerie K Cherry. V-AL-E-RI-E
CHERRY.

DI RECT EXAM NATI ON

BY MR, KI RSCH
Q Ms. Cherry, where do you work?
A At ACS, the Xerox Conpany.
Q Here in the Denver netro area?
A Based out of Fairfax, Virginia. But | work here
| ocal ly, yes.
Q What is your position there?
A VP of sales for the region.
Q What sort of business does ACS provide?
A W do I T managenent services, card service, business
process, outsources. Al solution-type services for the

governnent sector and for comrercial .
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Q Prior to joining -- well, let ne rephrase rather than
asking it that way.
Where did you work in 20027
Anal ysts I nternational
How | ong were you with Anal ysts International ?

For 10 years.

o >» O >

Can you give us that range, roughly?

| started in March of 2001, and | left in January of
this year, 2011.

Q Did you work -- what sort of conmpany was Anal ysts

| nt ernati onal ?

A W were an |IT services and solutions provider. So we
did IT staffing services and I T solution services.

Q Can you just briefly distinguish those, staffing
versus sol ution?

A Sure. Staffing is when we supply resources to a
client under their managenent and supervision to do a job.
Solutions is we conme in and we actually supply a conplete
service, either in-sources or out-sources to a client,
where we manage those services.

Q Al right. And prior to working with Anal ysts
International, did you have other experience in the
staffing industry?

A | did. | worked for a conpany called EDP Contract

Ser vi ces. Edward Davi d Paul . EDP. And | worked for them
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for 2-and-a-half years doing staffing solutions only.

Q Al right. Dd Analysts International provide a
service called payrolling?

A Ve did.

Q Can you expl ain how payrolling worked for Anal ysts

| nt ernati onal ?

A Sure. So when we would payroll sonebody, a client
woul d need resources, and a subcontracting conpany woul d
cone to us and have those resources. So for sonme reason,
they would not be able to supply themto the client
directly. Maybe they didn't have a contract, or whatever
the reason may be; nultiple reasons. So we would be the
i n-bet ween servi ce.

W woul d take those individuals fromthe
subcontractor, put a markup on them then supply them by a
contract to the end client under their managenent to do
that work. It is a staffing resource.

Q Al right. And then the people that are doing the
wor k, who pays those people in that kind of arrangenent?
A The subcontractor.

Q kay. So does Analysts International pay sonmeone in
t hat agreenent ?

A W pay the subcontractor.

Q A lunp sunf?

A Based off of the invoices. Watever the hours are
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wor ked and the agreed upon rate, we then pay that rate to
t he subcontractor for actual hours worked of those

i ndi vi dual s.

Q And then does Analysts International bill or invoice
sonmeone?

A Yes. Then we bill the client for those exact sane
hours, but with our markup on it. So we bill them an

anount. W then pay the subcontractor the anmount that
they are owed for the services that they -- their

consul tants have done for us to the client.

Q Al right. Wile you were with Anal ysts
International, did you have anything to do with busi ness
bet ween Anal ysts International and conpani es call ed DKH
and Leadi ng Teanf

A Yes, | did.

Q Do you renmenber approxi mately when that business
began?

A W actually started the consultants at the end of
March in 2003.

Q Ckay.

A But we started neeting wwth themthe prior fall,
about the Novenber tinme franme of the year prior.

Q Novenber of 2002 --

A Correct.

Q -- 1s when you first started neeting with then?
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A Correct.
Q Wien you say "them " who is it you were first neeting
with?
A Denetrius Harper from DKH.
Q Ckay.
A And David Banks from Leadi ng Team
Q | amsorry, | didn't nean to cut you off. Can you
say that one nore tine?
A And David Banks from Leadi ng Team
Q kay. And do you recall howit is that you first got
into contact wwth either of those conpani es?
A They contacted ne. | was called by Denetrius Harper,
and wanted to know if we wanted to --
MR. BANKS: (bjection, Your Honor, she said they
contacted them Can we get --
THE WTNESS: | was contacted by Denetrius Harper.
THE COURT: That is what she was sayi ng.
THE WTNESS: And he called ne by phone. W had a
di scussi on about what he was | ooking for, and agreed to
neet .
Q (BY MR. KIRSCH) Do you renenber what he said during
that call about what he was | ooking for?
A Just that he had resources he needed to supply to a
client, and needed soneone to work as the in-between.

Q kay. You then set up a neeting?
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And who was at that neeting?

That neeting was Denetrius Harper and David Banks.

A | did.

Q And who attended that neeting?

A First neeting | believe was just Denetri us.
Q Ckay. Do you renenber where that was?

A | do not.

Q kay. You had another neeting, | take it?
A | did.

Q

A

Q

Do you renenber where that one was?

W first met at their -- what was then their
facility, which was a church in Colorado Springs. And I
brought Dan Dwyer, who is ny VP, ny supervisor. W went
to lunch, then toured their new facility they were going
to be setting up on the north end of the Springs.

Q Col orado Springs we are tal king about?

A Ri ght .

Q And during that neeting, did M. Harper explain his
relationship to either of those conpanies; to DKH or
Leadi ng Teant?

A Just a supplier.

Q kay. D d he explain what his role was at one of

t hose conpani es?

A Not that | renenber.

Q Ckay. D d you understand whether he was -- that he
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was affiliated with one of those conpanies, as opposed to
t he others?

A He knew the people at Leadi ng Team

Q kay. And then was his conpany DKH?

A Yes. | amsorry.

Q | am not asking a very good question. Then Leadi ng
Team Was M. Banks associated with one of those
particul ar conpani es?

A Leadi ng Team

Q Al right. Dd you ever hear the nane Gary Wal ker
during that tine?

A Yes.

Q D d you understand himto be associated with one of
t hose conpani es?

A Leadi ng Team

Q During this neeting, when you were touring the office
space, did you have a discussion with M. Harper and

M . Banks about what their conpany's business was?

A Yes.

Q What did they tell you about that?

A It was sonmething to do | aw enforcenent. And they
were going to be selling that to the NYPD. So we did a
ot of work in crimnal justice. It was interesting.
don't remenber the exact programat the tinme, other than

it was a | aw enforcenment sol ution.
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Q And did you say that they nentioned the New York
Pol i ce Departnent?

A They di d.

Q Did they give you any understandi ng about when their
product was going to be sold to the New York Police

Depart nent ?

A Very soon. And that was why they needed these
resources, was to conplete the product and to inplenent
the product. So it was either they were about to sign or
had just signed. It was right in that tinme frame, was our
under standi ng at the tine.

Q And this neeting -- you said you began speaking with
them in Novenber of 2002, and the enpl oyees began in March
of 2003; is that right?

A Correct.

Q Can you help us place this neeting within that tine
frame?

A It would have been -- first neeting was Novenber. It
woul d have been in the January tine frame, February tine
frame. Late January, early February.

Q O 20037

A O 2003.

Q Al right. The statenments that were nmade about the
busi ness relationship they had with the New York Police

Departnent, were those statenents that you were
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consi dering in deciding whether or not Analysts

I nternational should do business with these conpani es?

A Yes.

Q Wiy is that?

A Because if they didn't have a custoner, you woul d
wonder if they would be able to support the product and
pay their bills. So knowi ng that they had a custoner
already lined up nmade us believe that that would be a good
opportunity.

Q Al right. You, | think, indicated that you
ultimately set up a payrolling arrangenent?

A Yes.

Q Do you recall approxinmately how many enpl oyees were
involved in that?

A Ten to 12.

Q Ckay. And were there agreenents that were executed
-- first of all, was there an agreenent that was executed
bet ween Anal ysts International and DKH?

A Yes.

Q Was there al so an agreenent executed between Anal ysts

I nternational and Leadi ng Teanf

A Yes.
Q Let ne ask you, please, to | ook at what is marked for
identification as 50.01. | want you to | ook through that

entire docunent, because | want to know if you recognize
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-- | want to know if you recognize the entire exhibit.
A Yes.
Q And can you tell us what that is, please?
A The first docunent is our agreenent -- our
Subcontracti ng Agreenment w th DKH.
Q Is that pages 1 through 7 of the exhibit? There are
handwritten page nunbers in the bottomright corner.
A Yes.
Q And then the renai nder of the exhibit is what?
A That is our staffing agreenment with the client, then,
whi ch woul d have been Leadi ng Team

MR. KIRSCH:  Your Honor, | would nove to admt, and
be able to publish Governnment Exhibit 50.0L1.

THE COURT: Any objection?

MR. ZIRPOLO: No objection.

THE COURT: Al right. Docunment No -- or Exhibit
No. 50.01 will be admtted, and nmay be publi shed.

(Exhibit No. 50.01 is admtted.)

MR. KIRSCH. Thank you, Your Honor.

Can we start wth page 1 of that exhibit, please,
and just expand down to vendor representatives, please. A
little bit farther.
Q (BY MR. KIRSCH) Al right. W have that on the
screen now, Ms. Cherry. Can you see that part of that

page 1?
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A Yes.
Q Now, which of the two exhibits that -- which of the
two agreenents that you' ve described is this on the screen
now?
A That is the Subcontract Agreenent wth DKH.
Q kay. And that is you there as the technica
representative and the contract coordi nator?
A Correct.
Q And the vendor representative for this agreenent was
who?
A Denetri us Har per.

MR. KIRSCH. Al right. Can we now publish page 8
of that exhibit, please. And then expand down to the
list -- bottomof the list, please.
Q (BY MR. KIRSCH) Can you see that one on your screen
now?
A Yes.
Q Can you tell us which agreenent this is?
A So this is a Staffing Agreenent; the agreenent for
personnel w th Leadi ng Team
Q Ckay. And the assigned personnel list, what is that?
A Those are the individuals that woul d have been
wor ki ng as contractors for Leadi ng Team t hrough us.
Q Ckay. And those nanes, or those people cane -- what

was the source of those nanes or people?
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A They cane from Denetrius Harper and DKH. They were
supplied to us. W did not recruit those people.

MR. KIRSCH. Al right. Thanks, Special Agent
Smit h.
Q (BY MR. KIRSCH) D d Analysts International have a
system for keeping track of the tine that -- those people
that we just |ooked at, the tine that they were working on
this contract?
A Yes. They had to fill out tinme cards every week.
Q kay. And how did those tine cards -- do you know
how t hose nmade it to Analysts International ?
A They woul d have been supplied by each individual to
us directly.
Q Ckay.
A Each consul tant.
Q Ckay. Can | ask you to look at what is marked for

identification as Governnent Exhibit 51.00. Do you have

t hat ?
A Uh- huh.
Q | know that is a large exhibit. Dd you have an

opportunity to review it before your testinony today?
A Yes.

Q Do you recogni ze that exhibit?

A Yes, | do.
Q

VWhat is it?
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A These are copies of the tine cards of each
contractor, and the hours they worked each week.
Q And did they cover the tinme period during which
Anal ysts International had this relationship in place with
DKH and Leadi ng Teanf
A Yes, they do.

MR. KIRSCH: | would nove to admt Government
Exhibit 51.00, and ask to publish.

THE COURT: Any objection?

MR. WALKER: No obj ection, Your Honor.

THE COURT: Exhibit 51.00 will be admtted, and it
may be publi shed.

(Exhibit No. 51.00 is admtted.)

MR. KIRSCH. Thank you, Your Honor.

| want to go ahead and | ook at page 2 of that
exhibit, if we could. And can you just expand down to the
bottom of the text there?
Q (BY MR. KIRSCH) Can you see page 2 on your screen?
A Yes.
Q Ms. Cherry, can you just wal k us through the
information that is contained here in this time card.
A It shows that the individual -- the nunber of hours
t hey worked each day during that tine frane; that it was
approved by Leading Team They woul d have had to review

t hose hours, then approve those, and then that consultant
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woul d have submitted themto us.

Q From Anal ysts International's perspective, what is

t he nmeani ng of the consultant signature on that docunent?
A That they worked those hours.

Q And then how about the signature of Gary Wl ker?

A That they confirmed they worked those hours.

Q Ckay. And the term "consultant” in this docunent,
what is that -- who is the consultant?

A The individual who is actually doing the work.

Q Ckay. And at this point, are those people enpl oyees
of Analysts International, or are they enpl oyees of DKH?
A They are enpl oyees of DKH.

Q Ckay. Wuld -- was Anal ysts International ever

i nformed that anyone other than the people who were |isted
in these tinme reports was performng any of the work that
was listed in those reports?

A No.

Q I f you had gotten that information, is that something
you woul d have cared about ?

A Yes.

Q Wiy is that?

A Because you want to know that the individuals are
doing the work that they have been hired for, and that
they are conpleting that work.

MR. BANKS: (bjection, Your Honor, specul ation.
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The witness just said that the enpl oyees were DKH s
enpl oyees, not her enployees. How can she specul ate on
what sonebody el se's enpl oyees woul d be doi ng.

THE COURT: Well, that wasn't the question, though.
Il will overrule.

MR. KIRSCH. Thank you, Your Honor.
Q (BY MR. KIRSCH) Wuld you have wanted to know,
Ms. Cherry, if either David Banks or Gary \Wal ker were
doi ng sone of the work that was being reported in those
time cards?

MR. ZIRPOLO: (bjection, facts not in evidence.

THE COURT: Overrul ed.

THE W TNESS: Yes.
Q (BY MR. KIRSCH) Wy is that?
A Because if they're doing the work and the individuals
are not, that they hired, why are the individuals there?
It would make nme wonder what they are doing.
Q Did you ever receive any information that any of the
peopl e who were working at Leading Team as a part of this
rel ationship were working for other staffing conpanies at

the sane tinme?

A No.

Q Is that information that you woul d have wanted to
know?

A Yes.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

536

Q Wiy is that?

A Because one, if they are working for nore than one
conpany at a tinme, that would be a problemfor the

enpl oyer that is enmploying them for the client they are
working for. W would need to know that to address that
wth the client. Two, if | had known that, | would wonder
who that is, and how can they do two jobs. If | knew it
was at the sane place, that would nake nme be very
suspi ci ous about why would | need to supply them again.

For a lot of reasons.

Q Al right. And then just to be clear about this, the
checks that Analysts International cut, the paynents that
Anal ysts International nmade as a part of this
relationship, those, you said, | think were made to DKH?
A Correct.

Q So as far as you know, who paid individual enployees?
A | couldn't tell you.

Q You don't know about that?

A No.

Q kay. How is it that Analysts International charged
Leading Team for the services that it was providing as a
part of this relationship?

A W woul d have invoiced themfor the hours worked from
the tine cards.

Q Al right. Can | ask you now to | ook, please, at
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what is marked for identification as Governnment Exhibit

52.00.
A Ckay.
Q Have you had a chance to do that? Do you recogni ze

t he docunents in that exhibit?
A These are our invoices.
Q And these are the invoices issued to whon?
A Leadi ng Team
Q And do they appear to cover the tine frane of the
engagenent that Analysts International had with Leading
Teanf
A Yes, they do.
MR. KIRSCH: Your Honor, | would nove for a ruling
t hat CGovernment Exhibit 52 is adm ssible.
THE COURT: Any objection?
MR. WALKER: No objection, Your Honor.
THE COURT: Exhibit 52.00 will be ruled adm ssible.
(Exhibit No. 52.00 is found adm ssible.)
MR. KIRSCH. Thank you, Your Honor.
Q (BY MR. KIRSCH M. Cherry, was Anal ysts
International -- do you know where the processing of
checks and invoices and those sorts of things was handl ed
for Analysts International during this tine period?
A It would have been either out of M nneapolis or

Chi cago, which was one of our financial offices. So one
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or the other.

Q It was not done in Denver, then, or in Col orado?

A W used to do invoices in Denver at one tine, and
then they noved it to corporate. And | don't renenber the
tinme frame that we actually noved that.

Q All right. Do you recall, or do you know during this
time period how it was that invoices were delivered to the
client -- yeah, to your clients?

A Normal |y they woul d have probably been nmailed. But |
didn't handle the invoices, so | can't say for sure.

Q Al right. A sone point did you -- was there an
orientation neeting conducted for the DKH enpl oyees?

A Yes.

Q Dd you participate in that neeting?

A Yes.

Q Ckay. And were there representatives from Leadi ng
Team at that neeting, as well?

A Yes.

Q Were there any indications given during that neeting
about whether or not the DKH people had any previous
association wth the Leadi ng Team peopl e?

A Do you nmean knew them or worked there previously? |
am not sure | understand the question.

Q Vell, let me ask you this --

MR. HARPER: (bjection, |eading the w tness.
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THE COURT: Al right. He has withdrawn his
guestion, so we don't have anything at this point --

MR. HARPER: All right.

THE COURT: -- for | eading.

MR. KIRSCH: Yes, Your Honor.
Q (BY MR. KIRSCH) Wre there any statenents nade
during that neeting by anyone on behalf of DKH or Leading

Team about any previous associ ati ons between those peopl e?

A | knew Denetrius knew the individuals. They were his
enpl oyees. | did not know those enpl oyees knew Leadi ng
Team

Q Once this relationship got under way, did Analysts

I nternational receive the initial paynments that it was
supposed to?

A No.

Q Did you take any action upon |earning that those
paynents weren't bei ng nmade?

A Yes.

Q What did you do?

A W contacted Leading Team that the invoices were not
bei ng paid, and that we needed to have them paid.

Q Dd you get any response? First of all, who did you
speak to at Leadi ng Teanf

A Davi d Banks.

Q And was this tel ephone --
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A Yes.

Q -- contact? Do you recall any of the responses that
you got from M. Banks about why Anal ysts International
wasn't getting paid?

A There was a delay in their contract wth NYPD.

Q And upon receiving that information, did you -- what
did you do?

A | notified ny manager, ny VP that there was a
problem and discussed it wth him

Q Did you continue to do business with Leadi ng Team
after you were first told that there had been a delay in
t hat contract?

A Yes.

Q Was M. Banks' statenent about the delay, did that

af fect your decision about whether to keep doi ng business

with thenf
A Yes.
Q I n what way?

A Because, you know, if they were to sign that contract
and have that revenue comng in, then they would be able
to pay us, and we believed to be the case.

Q Al right. Dd you ever talk to M. Harper about the
non- paynent, or were those conversations all wth

M . Banks?

A | don't remenber.
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Q Ckay. D d you at sone point, did you cut off this

rel ationshi p?

A Yes.

Q Did you -- did you notify anyone about that?
A Yes.

Q Who did you notify?

First we notified Denetrius Harper, because we were
going to pull the resources and no | onger have them supply
any resources to Leading Team to stop the hours. So |
know | talked to himfirst. Then we notified Leading
Team
Q And when you notified M. Harper, did you actually
speak to hinf
A Spoke to himand e-nail .

Q Ckay. Was this tel ephone conversation or persona
conversation?

A Tel ephone.

Q What was the tone of that conversation |ike?

A He was upset.

Q Did you -- do you renenber anything he said?

A | remenber he was upset. And | don't want to say
angry. He was upset on the phone. But | did get an
e-mail that | do renenber.

Q What do you renenber about that e-mail ?

A The | anguage in the e-mail, it was very strong. And
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there was explicit |anguage. You know - -

MR. ZIRPOLO: (bjection, facts not in evidence.

THE COURT: Overrul ed.

THE WTNESS: -- swearing in the e-mail. How could
you do this to nme? You have enbarrassed nme? Bl ah, bl ah,
blah type e-mail.

Q (BY MR. KIRSCH) Al right. | believe that you

i ndi cated that you had also notified Leadi ng Teanf?

A Correct.

Q Can | ask you to | ook, please, at what is marked for

identification as Governnent Exhibit 56.02.

A Ckay.

Q Do you recogni ze that?

A Yes.

Q What is it?

A It is the notification that we are stopping service.
Q Did you get a copy of this at the tine that it was
sent ?

A Yes.

MR. KIRSCH: | would nove to admt Governnent
Exhi bit 56. 00.

THE COURT: Any objection?

MR. BANKS: W thout objection, Your Honor.

THE COURT: Exhibit 56.02 will be admtted.

(Exhibit No. 56.02 is adnmitted.)
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MR. KIRSCH: Thank you, Your Honor. May we publish

THE COURT: You nay.
Q (BY MR. KIRSCH) Have we nade that big enough for you
to read on the screen Ms. Cherry?
A Yes.
Q There is an anount referenced in this letter of
$352, 100. How does that conpare to your nenory of the
out standi ng invoice total to Leading Teanf?
A | renmenber that is the nunber.
Q Did Analysts International, as far as you know, ever
get any paynents on that anount?
A Not that | am aware of.
Q Did that have any effect -- did that have any
financial effect on you?

A Yes, it did.

Q I n what way?
A | had to repay the comm ssions on all of that
revenue.

MR. KIRSCH: Can | have just a nonent, please, Your
Honor .
THE COURT: You nay.
MR. KIRSCH. Thank you, M. Cherry.
CROSS- EXAM NATI ON

BY MR BANKS:
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Q Ms. Cherry, can you describe your process that you go
t hrough when you entertain a new client that calls your
conpany?

A Sure. W would neet with the client first, usually
take a look at their facility, get introduced to them and
their team W then do a process of evaluating those
clients to determne if we should do business with them
So we run a Dun & Bradstreet on them And then, based off
of that, assign a certain dollar anmount as to what we
woul d agree to service with them a dollar anpbunt that we
woul d agree to go up to for services with themuntil they
show proof of paynent.

Q So you just said that you go and you want to
under st and sonet hi ng about your client. So you neet with
them wunderstand the type of business they do, et cetera;
correct?

A Correct.

Q And in your testinony, you nentioned that it would be
inmportant to you to understand if individuals that you
were enploying actually knew individuals that were in the
conpany that they were going to be contracting to; is that
correct?

A Yes.

Q Wiy is that inportant to you?

A Do you nean that they would know t he peopl e at
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Leadi ng Teant?

Q Yes.

A Ckay. Because you want to know what the rel ationship
is. You want to know why are they engaged with then? Do
they have the skills to do that job? Do they believe they
have the skills to do that job? Are they going to
perforn? And if they know them have they worked with

t hem before, and where woul d that have been?

Q Isn't the nature of payrolling that the client

al ready knows the parties, and they enter into a business
relationship for Analysts International to handle that
payrol ling transaction?

A The subcontractor woul d al ready know the enpl oyees,
not necessarily the client.

Q So the subcontractor's business, in this case, DKH
with Leading Team how is that of a concern to Anal ysts

| nt ernati onal ?

A Wiy woul d they need those services? Wy would they
need the payrolling services. You know, to understand
that. To understand why they would need a m ddl eman to
buffer that transaction.

Q Isn't that between Analysts International and DKH?
A To pay themit is. But for us to get paynent, it is
bet ween us and Leadi ng Team

Q Correct. And that's a business-to-business
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transaction; correct?

A Correct.

Q Did you do a -- run a D & B report on Leadi ng Teanf?
A Ve did.

Q What did it cone back as?

A In order for us to do business, it would have had to
conme back with sone kind of credit history. | don't know

what that credit history is.
Q Is there a credit threshold? Does Anal ysts
I nternational, before they engage in business with a

conpany, have to have a satisfactory report in order to

engage”?
A Yes.
Q Now, you nentioned earlier about -- that you would

have a problem w th people working for another staffing
conpany if they were working for Analysts International ?
A Yes.

Q Are you in the habit of telling people who and who
t hey cannot work for?

A It depends upon the client contracts. And it also
depends on Analysts International's contract. W were
hiring people to work for a particular conpany. W did
not want people working for other conpanies.

Q In this contract, was it prohibited for individuals

that they could not work for other conpanies?
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A | woul d have to go back and review the contract to
see the specifics.
Q | will give you the opportunity to do that in one
nonent .

You also said a mnute ago that these were
enpl oyees of DKH; is that correct?
A Correct.
Q How does Anal ysts International have any interest of
enpl oyees of anot her conpany?
A Because we're payi ng that subcontractor for those
enpl oyees to do a job that we have been hired to do by the
client.
Q Based on a busi ness-to-business relationship
correct?
A Qur responsibility is to the client. And we have to

know that our resources are going to be able to perform

t hat work.
Q Dd you get any conplaints fromthe client?
A No.

Q So you said a mnute ago that it's customary in your
process to go visit a conpany and find out what that
conpany does and what they're engaged in at the tine.

A Absol utely. Because nost of the tinme we are out

| ooki ng for businesses to bring that business to us. Very

seldom do we get calls for sonebody contacting us to do
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t he payrolling.

Q kay. And | want to clarify one nore thing before
nmove on here. What did you rely on to engage in business
wi th DKH and Leadi ng Teanf

A That they had a facility that was set up -- a brand
new facility that they were noving in to. That they had a
product that they were going to be delivering. And that
they had a custoner already lined up to sell that product
to. It was in an area of expertise that we did business,
which was crimnal justice work. And the Dun & Bradstreet
and the neeting of the personnel, and bringi ng ny manager
to neet those personnel.

Q So all of those things you took into consideration
when doi ng business in this particul ar business
transaction; is that your testinony?

A Yes.

Q So if you go to another conpany and they tell you a
little bit about their business, maybe they nake

not ebooks, why is that of interest to you in doing

busi ness with thenf

A If we don't feel it is a viable product or sonething
that could be sold or they are going to make noney at and
they can't pay us, we wouldn't do business with them

Q Do you renenber your interview with the FBI?

A | do.
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Q Approxi mately 5/19/ 20087

A Yes.

Q And do you recall a statenent -- at least as it is
reported, a statenent by yourself that you relied upon the
D & B report when deciding to do business with DKH and
Leadi ng Teant?

A That was one factor.

Q Now, if that factor was renpoved, would you -- let ne
ask you this. Wwo nakes the determ nati on on whet her or
not their credit is good enough? 1s that you, or is it
the credit departnent?

A It is our credit departnent.

Q So you don't nmake any determination with regard to
that; is that correct?

A They tell us what they are approved for or if they
are approved or not. It is then discussed between the
area VP and sal esperson involved in the sale, and a

deci sion is nade.

Q So DKH and Leadi ng Team was approved by your
corporate office to nove forward and do business; is that
correct?

A | believe -- | don't know that a D & B was run on
bot h conpani es.

Q A mnute ago you said a D & B was run on both

conpani es.
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A | said a D & B was run on Leadi ng Team for paynent
history. It is irrelevant to us whether DKH -- because we
are paying them they are not paying us. W are being
paid by Leading Team and that is where the D & B was run.
Q So Leadi ng Team obvi ously cane back clean, then?

A | wouldn't say clean. They showed a paynent history.
Q They showed enough credi tworthiness for Analysts

International to engage in business?

A Yes.

Q Now, a m nute ago you nentioned the term"contract."
A Uh- huh.

Q Do you renenber in your -- | amgoing to take you
back to your FBlI interview of 5/19 -- | amsorry, My 19,

2008. Do you renenber what you said in that report with
regards to the business of Leadi ng Teanf?

A That it was centered -- just that it was centered
around a | aw enforcenent sol ution.

Q Dd you nention "contract"” in there?

A | don't understand your question.

Q You said a mnute ago that you tal ked about the term
"contract."

A Do you nean did |I understand it was a contract to
Leadi ng Teanf

Q Did you understand -- was it your understandi ng at

the tinme, or did you tell the FBI during that interview,
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that the reason you engaged in business was because you
had a contract?
A | said to themthat you either had a contract or were
about to sign a contract. It was one or the other.

MR. BANKS: Your Honor, | would like to admt, or
at |least provide Ms. Cherry with a copy of her FBI
i nterview.

THE COURT: Al right. Have Ms. Barnes mark it.

MR. BANKS: W will mark it as Exhibit 343.

COURTROOM DEPUTY: Exhibit 343.
Q (BY MR. BANKS) Can you read on the first page,
pl ease, the third and fourth paragraphs.

THE COURT: Just to yourself.

THE W TNESS: Thank you. Ckay.
Q (BY MR. BANKS) Did the FBI, in their interview wth
you, bring up the term"contract."
A | don't renenber. | don't understand your question
Q In your dealings with the FBI -- we'll say in
preparation of your testinony in comng to trial, did the
FBI talk to you about contracts?

MR. KIRSCH: (bjection to the relevance of the
FBI's questions.

THE WTNESS: | don't understand.

THE COURT: You're talking too generally. You need

to tell her what type of contracts. | amagoing to
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overrul e the objection. But you need to ask her what she
said, not what the FBI may have said, unless it is in the
context of how she woul d have responded.

MR. BANKS: Very well, Your Honor.
Q (BY MR. BANKS) D d you at any tinme nention
"contracts" to the FBI?

THE COURT: |In what sense, contracts?

THE WTNESS: M contract with you?

MR. BANKS: | amsorry, | understand, Your Honor.
Q (BY MR. BANKS) D d you at any tinme nention a
contract that LT had wwth the New York Gty Police
Departnent in your dealings wwth the FBI?
A Yes.
Q And when did this happen?
A Wen did the -- when did what happen?
Q When did you articulate to the FBI the information
about a contract?
A During the interview that | had with themin 2008.
Q During this interview?
A It is stated in here in paragraph 4.
Q | don't see the contract in paragraph -- | don't see
the term™"contract” in paragraph 4, do you?
A "That the inconme would be inmmnent fromthe sal e of
the software product to the New York Police Departnent."

And | think what | stated before is you already were
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either in a contract or about to sign one, and this agrees
with that statenent.
Q It does not agree with that statenent.

THE COURT: W don't argue.

MR. BANKS: Al right. Sorry, Your Honor.

THE COURT: You read the statenment, then you nove
on. You can make your argunent in closing.

Q (BY MR. BANKS) The statenent says "additional incone
will be immnent."

MR. KIRSCH: njection to M. Banks reading from
the report, Your Honor.

THE COURT: Ask her if she nade that statenent.

Q (BY MR. BANKS) D d you nmake this statenent?

A Yes.

Q What was the statenent that was nade? Wat was that
statenent that was nade?

A That we believed that they were in the process of
either selling --

THE COURT: No, read the statenent.

THE WTNESS: Read the statenent? "Cherry was |ed
to believe that LT, Leading Team had a flow of incone,
and that additional income would be inmmnent fromthe sale
of the software product to the New York Police Departnent,
NYPD. Cherry believed the immnency to nean that software

woul d be sold to the NYPD within the invoice terns, which
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were net 10 or net 15. Cherry advised that Al would have
used net 10 or net 15. In return, DKH and Leadi ng Team
bei ng a new conpany --"

THE COURT: (kay. |Is that the statenent you want?

MR. BANKS: That is the statenment, Your Honor.

Thank you, Ms. Cherry.

May | have a nonent, Your Honor?

THE COURT: You may.
Q (BY MR. BANKS) One final question. It is your
testinony that you attended the orientation with the
menbers that would be working at Leadi ng Teanf?
A Yes.

MR. BANKS: No further questions, Your Honor.

THE COURT: Any other defendants who wish to
Cr oss-exam ne?

MR. WALKER: No, Your Honor.

THE COURT: Any redirect?

MR. KIRSCH: No, thank you, Your Honor.

THE COURT: Al right. My this wtness be
excused?

MR. KIRSCH:. Yes, please.

THE COURT: Thank you very much, M. Cherry, you
are excused.

How |l ong will the next w tness take?

MR. KIRSCH. Your Honor, | think we -- ny direct |
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predict will be done by 11:45 or sooner.
THE COURT: Al right. Then let's proceed.
MR. KIRSCH: Your Honor, the CGovernnment would call
Cori nna Mont oya.
COURTROOM DEPUTY: Your attention, please.
CORI NNA MONTOYA
having been first duly sworn, testified as foll ows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast nanmes for the record.
THE WTNESS: Corinna Montoya. GCORI-NNA
M-ONT-OY-A
THE COURT: You nay proceed.
MR. KIRSCH. Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MR, KI RSCH
Ms. Montoya, where do you work?
| currently work for Wells Fargo.
And what sort of position do you have there?
| am a strategy consultant in recruiting.
Back in 2002 and 2003, where were you wor ki ng?
Anal ysts | nternational
What was your position there?

| was a staffing manager.

o >» O » O >» O >» O

Did you work with a person naned Valerie Cherry
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during that tine?

A | did.

Q Did your work -- what was your role wth respect to
Ms. Cherry at Analysts International ?

A M/ role was to hel p support consultants on assi gnnent
for Analysts International, and help them be successful in
their assignnents.

Q Al right. Dd you -- were you involved in a

busi ness that was arranged between Anal ysts International
and conpani es called DKH and Leadi ng Teanf?

A | was.

Q What was your role there?

A M/ role was to hel p educate consultants and navi gate
the staffing world with relation to Anal ysts
International, and outline expectations. Again, help them
be successful in their assignnent.

Q All right. As a part of that job, did you at any
poi nt have a neeting with the people who were comng from
DKH as part of that rel ationship?

A Yes.

Q When did that occur in the course of the

rel ati onshi p?

A Towar ds the beginning of the relationship

Q And where did that occur, if you renenber?

A I n Col orado Spri ngs.
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Q Do you renmenber where in Col orado Springs?
A Yes, in a strip mall at a church.
Q Ckay. Wat was the purpose of that neeting?
To hel p on-board the individuals that would be paid
by Analysts International. Help them understand our tine

sheet system and entering their tinme. Understanding the
benefits' option. So an on-boarding, if you wll.

Q Ckay. And were there -- did you observe the conputer
system that was being used by the enpl oyees there for that
pur pose?

A Yes.

Q What do you renenber about that?

A | remenber that there was one conputer for all of
them And that it was interesting to ne that they didn't
have nore technol ogy.

Q Ckay. Was there any requirenent for people to
actually use the internet or the worldw de web during this
nmeeti ng?

A Yes.

Q And can you descri be how that process went?

A Yes. So part of what | was there to do was to teach
t hem how to access our tine systemand enter their tine so
that we could pay and bill. And | was a little surprised
at the lack of savvy on navigating the internet, accessing

our time sheet database and entering the tine. | was kind
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of surprised, because these were supposed to be techni cal
peopl e.

W typically get a lot of questions fromtechni cal
peopl e about the system and how it works and, you know,
what it neans, et cetera. | didn't get any of that. As a
matter of fact, | had to be very specific in ny
instructions on how to step by step acconplish the task.

MR. KIRSCH: Your Honor, | would ask for |eave to
publ i sh what has been admtted as Governnent Exhi bit
50.01, specifically page 8.

THE COURT: 50.01 nmay be publi shed.

MR. KIRSCH. Expand down to the bottom of that
list, please.

Q (BY MR. KIRSCH) Can you see that list on your
screen, Ms. Montoya?

A | can.

Q What is the relationship, if any, between the people
who are on this list and the people that you were
conducting the on-boarding or the orientation session you
have been descri bi ng?

A Most of the individuals on this list were in that
room when | was doing the orientation or on-boarding.

Q Were there people on this list who you recall having
particular difficulty navigating the internet system for

the tinme entry?
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Yes. One individual in particular was Lawanna d arKk.
Ckay. And she was signed up to be, it says a tester?

Correct.

o >» O >

What does that nmean in this context?
Testing software to ensure that it's acceptable, and
fixing any bugs. Just testing froma QA standpoint.
Q Did you receive any understanding fromthis neeting
about whether or not the people on this list had ever
worked with Leadi ng Team before?
A No, | was not aware of that.
Q You were not aware that anyone on this |list had ever
worked with Leadi ng Team before?
A Correct.

MR. KIRSCH: Thank you, Special Agent Smth.
Q (BY MR. KIRSCH) D d you have anything to do with the
time cards that were collected? Wat was your role with
t hose?
A Part of ny responsibility as a staff manager was to
ensure that we had tinely receipt of tine entry, because
that also inpacted our ability to bill. So not only did
it affect payroll, but it affected our ability to bill a
client. So ny role was to facilitate entry of the tine,
and if it hadn't already been entered, try to resolve any
probl ens or do any education that was required. And then

al so collect signed tine sheets fromthe consultants
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that's basically approved fromthe client that they worked
t he hours that they stated.
Q Can | ask you to take a | ook, please, at what is
mar ked for identification as Exhibit 1A It is going it
to be in one of the folders there. 1.00A
A Ckay.
Q After you have | ooked at that, | want to know if you
recogni ze that docunent.
A The 1A is not for Analysts International.
Q | am sorry.

MR. KIRSCH: Can | have a nonent?

THE COURT: | think | nmeant to give her 11, not 1A
Sorry, Your Honor.
Q (BY MR. Kl RSCH) kay. | will try to again. You

now have 1.00l in front of you; is that correct?

A Correct.

Q Do you recogni ze that one?

A | do.

Q kay. Can you tell us what that is, please?

Yes. This is a statenment of hours worked by the
individuals listed. And, basically, an electronic
approval by Gary Wal ker that they, indeed, worked these
hours.

Q And did you receive this while you were hel ping

adm ni ster that relationship?
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A Yes, | did.

MR, KIRSCH: | would nove to admt and publish
Governnent's Exhibit 1.00l.

THE COURT: Any objection?

MR. BANKS: W thout objection, Your Honor.

THE COURT: Exhibit 1.00 I will be admtted.

(Exhibit No. 1.00 is admtted.)

THE COURT: And it may be published.

MR. KIRSCH. Thank you, Your Honor.

Can you expand that text, please?
Q (BY MR. KIRSCH) Al right. Tell us what is on the
screen now, M. Mbontoya.
A An e-mail to me fromGary Walker with -- it is
mentioning an attachnent that is in the formof a
spreadsheet outlining the hours that were approved for the
Al C consultants that we were payrolling for the week
endi ng 3/ 29/ 03.
Q You said it is to you. There is a different |ast
name in the "to" line there?
A There is.
Q You changed your nane since then, | take it?
A | did.

MR. KIRSCH: Can we publish page 2 of that exhibit
now, please. If we can rotate that and expand the text.

Q (BY MR. KIRSCH) Can you explain what this page of
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the exhibit is?
A Yes. This page lists five consultants by day and the
amount of hours that they worked at the client site.

MR. KIRSCH. Those are all ny questions, Your
Honor .

Thank you, M. Montoya.

THE COURT: M. Banks?

MR. BANKS: Thank you, Your Honor.

CROSS- EXAM NATI ON

BY MR. BANKS:
Q Ms. Montoya, who was with you during the orientation
from Anal ysts International ?
A Val erie Cherry.
Q She was with you the whole tine?
A She was with ne on this visit, yes.
Q Oh this visit. GCkay. Are you a technol ogy
pr of essi onal ?
A ' ve worked with technol ogy professionals in the

recruiting area for 12 years.

Q | said, are you a technol ogy professional?
A | am not a technol ogy professional.
Q Have you ever, in your experience dealing with any

sort of conputing or application software and | earni ng
sonebody el se's application software, had trouble

navi gati ng based on user friendliness or sonething al ong
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t hose |ines?

A Me, personally, yes.
MR. KIRSCH: (njection rel evance.
THE COURT: Overrul ed.

Q (BY MR. BANKS) Now, you nentioned -- you nentioned

that -- describe to ne a little bit about where you net,
as far as the exterior -- what type of area was it;
residential, business, strip mall, whatever. Can you

descri be the type of area that was?

A Yeah. From ny observation, it |ooked like a strip
mall. So we were in sort of a mall -- strip mall parking
| ot when we arrived.

Q Ckay.

A And so that is what | would describe it as.

Q Do you recall any of the businesses that were in that
strip mall?

A No, | don't. | will say that it wasn't very active.
There wasn't a lot of activity.

Q What was in the strip mall?

A Not a |ot of businesses, that | recall.

Q Was there anything else in the strip mall?

A Not that | recall. | renenber going into what | ooked
i ke a church.

Q What | ooked |ike a church?

A Uh- huh.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

564

Q What was -- what did the interior of the church | ook
l'i ke?

A Vell, it looked like a typical office, but not
structured. Disorganized. For exanple, the conference
room there was a conference table, but not offices or
desks or that type of thing. It |ooked very unorganized.
Q No sanctuary?

A No sanctuary that | was able to see, because | did

not go into that part if it was there.

Q How are you able to ascertain it was a church?
A | believe there was a sign.
Q And what did that sign say?
A | can't renmenber the nanme of the church.
Q Ckay.
MR. BANKS: That is all | have, Your Honor. Thank

you.
THE COURT: Al right. Any redirect?
MR. WALKER:  Your Honor, | would like to cross.
THE COURT: M. Walker, | apol ogi ze.

CROSS- EXAM NATI ON

BY MR. WALKER

Q Hel l o, Ms. Montoya.

A Hel | o.

Q You stated that in the building there was only one

conput er?
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A There was only one conputer in the roomthat | was in
with the individuals who were |earning how to enter their
tinme.

Q Ckay. So that is a clarification. You did not --
you did not nean that there was only one conputer in the
entire building.

A | did not see the entire building.

Q So you wouldn't know if there were other conputers --
if there were many people in other parts of the buil ding,
you did not see?

A Correct.

Q And you al so nentioned that you were -- you weren't
aware that any of them had worked with LT before.

A Correct.

Q Is that a question you asked? D d you ask if anyone
had worked wi th Leadi ng Team before?

A No.

Q And just to continue on the thene of the neeting in
the church, did you notice other businesses in the strip
mal | ?

A No, not that | recall

Q So, just to clarify, your belief was the neeting was
held at a church?

A Correct. And it |ooked |ike the church was | ocated

inastrip mll. That is how !l would describe it.
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Q Dd you notice that there were other businesses in
that area, other churches in that area?
A Can you define area.
Q In the strip mall.
A In the strip mall, no. | couldn't tell you what else
was in there.
Q So given your brief noticing of the |ayout of the
strip mall, would you say that you're certain that the
nmeeting took place in a church?
A | believe | was in sone roomin a church or related
to a church.
Q You bel i eve so0?
A | believe so.
Q Is it possible that there was a business next door to
a church that is closely associated with the church, as
far as proximty? It may not have been the church?
A Certainly, yes.

MR. WALKER: No further questions, Your Honor.

THE COURT: Redirect? | amsorry, | apol ogize.
M . Barnes.

CRCSS- EXAM NATI ON

BY MR. BARNES:
Q Hello, Ms. Montoya. | have a few questions for you
When you cane into the facility, can you descri be what you

saw when you cane in? Like, what was the first thing you
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saw?

A The first thing | saw -- well, the first thing |
noticed was that it was an office environment, but it
wasn't a typical office environment that | was used to
dealing with with clients.

Q Was there a reception desk? Any desk in front?

A No.

Q Did you neet anybody when you cane in?

A | met a group of people, yeah.

Q So did you know who the group of people were when you
cane in? For instance, did you neet a secretary?

A | did not neet a secretary.

Q You just wal ked in and saw t he peopl e?

A W were greeted by -- | think it was M. Banks that
met us.

Q Ckay. So did you interview any of the enpl oyees
personal |l y, yourself?

A Interview, as in --

Q As in, did you do a technical interview of thenf

A | did not technical interview them

Q So what you are saying is you can't really speak to
their technical background?

A | can only tell you what | observed in dealing with
t hem based on ny experience.

Q Ckay. So can you explain nore about what you neant
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by show of difficulty in the tinme sheet application? Can
you explain what that neant?

A | am sorry, can you say that again?

Q Can you explain in alittle nore detail about what
you saw was the difficulty of navigating the tinme sheet

application?

A It wasn't only navigating the tinme sheet application,
it was actually opening the internet. It was getting on
the conputer. It was a |level of unconfort around the
technology. It was having to take a couple of folks, at

| east, through step by step of opening the internet,
getting on the web page, getting into the system yeah.

Q So does that raise any red flags for you?

A | certainly noticed it, yes.

Q So you reported to soneone that you don't think these
people are well qualified?

A Yes.

Q So, in your experience, you have dealt with software
technol ogy. You understand, being a recruiter, you
understand the types of IT jobs that people do, you know,
i ke programmers, testers, as you say; is that correct?

A Correct.

Q So does a tester necessarily know how to progranf
A No.

Q So you stated earlier that a tester, they test
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software. They fix bugs.

A They identify bugs that need to be fixed.

Q | dentify bugs. So, really, they don't need to know
how to program correct?

A They don't know how to progranf

Q They don't need to know how to program correct?

A Correct.

Q What they are really designed to do, is soneone
creates an application, and they just nake sure to see if
it works, correct?

A Correct.

Q They are testing?

A Wthin certain paraneters correct.

Q So, really, a person who fixes bugs is a conputer
programer, correct?

A Correct.

Q So they would basically test the software, pass it
onto a programrer, and then they would fix bugs?

A Correct. Correct.

Q Anot her question. Did every enployee in there
basically go into the tinme sheet progranf

A No.

Q No, they didn't. So do you renenber which ones that
you had go into the tinme sheet progranf?

A Vell, | know | worked with Lawanna. | know | worked
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with Esther. They particularly seenmed to have difficulty.
My orientation was nore focused to the group. So
everybody gat hered around and watched ne while | went in.
Q So you can't speak to the difficulty of using a
software to the whol e group? You just picked out, |ike,
two, correct?

A | noticed in particular two individuals that had
extreme difficulty beyond ny observation of what a
techni cal person should know in getting into an internet
site.

Q So in your understanding, does a tester necessarily
need to be a technical person?

A Sonmewhat, yes.

Q Ckay. "Somewhat"? Wat do you nean?

A In other words, they have to have a | evel of
under st andi ng of the technol ogy they are testing.

Q kay. So would it be fair to say that certain
software products may be designed for people who may --
for instance, your devel opnent software, your target

mar ket may not be conputer savvy. To create the software
to determine if it's sinple enough so that maybe a person
who is not really conputer savvy coul d understand that
technol ogy? Have you seen that in your, you know,
techni cal background or experience?

A That software --
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Q For instance -- |let ne rephrase.

A Ckay.

Q Certain software is designed to be user friendly,
basically, sinple, so that a person doesn't necessarily
need to be a programrer or understand too much about
conputers to use a software product; is that correct?
Wul d you say that was a true statenent?

A Yes.

Q So if you are testing said software, wouldn't you
need to test it on a simlar-type individual who, if you
are testing it to be sinple, you would maybe test it for a
person to maybe have a broad understanding or a conplete
under st andi ng of technol ogy to make sure the software is
designed the way that you would like it to turn out.
Wul d you say that is a true statenent?

A No. If | were hiring a tester in the technol ogy

i ndustry, they would have certain qualifications that they
must nmeet in order to qualify for the position, which

i ncludes a |l evel of understanding of testing technol ogy;
so tools to use.

Q But you are answering towards if you were hiring the
tester; correct?

A Correct.

Q But could you speak for any other technol ogy conpany

that was maeki ng software that they felt needed to be easy
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to use; user friendly? Can you speak for that other
conpany?
A No, | cannot comment for that other conpany.
MR. BARNES: Can | have a nonent, Your Honor?
THE COURT: You nmay.
Q (BY MR. BARNES) Are you famliar with the term
"dummy at termnal" testing?
A | amfamliar with "dumy termnal ."

Q No, "dummy at termnal" testing, or the acronym DAT

testing?
A | amnot famliar with that particular term
Q Basi cal ly, nmeaning --

MR. KIRSCH. (bjection, Your Honor.

THE COURT:  Sust ai ned.
Q (BY MR. BARNES) You are not famliar with that ternf
A No.
Q Just to clarify, you could only speak for a couple of
peopl e who you felt may not have been savvy enough to do
the tinme sheet program correct?
A Correct.
Q kay. So when you said they had difficulty bringing
up the internet or whatnot, could you explain that ternf
A Bringing up the internet?
Q Correct.

A So clicking on the icon so the internet shows up on
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their screen. Entering web page addresses fromthe
docunentati on that was provided them
Q So you are saying they didn't -- so did they have
difficulty -- did they know what the nouse was?
A They did not | ook very confortable with the whol e
si tuation.
Q Ckay. That is basically, though, your opinion?
A That is ny observation.
Q Ckay.

MR. BARNES: No further questions.

THE COURT: Anybody el se?

Any redirect?

MR. KIRSCH: Pl ease, Your Honor.

Your Honor, could | ask to publish Governnent
Exhi bit 15.01, page 8, again, please?

THE COURT: You nay.

MR. KIRSCH: If we can highlight that |ist of
personnel , pl ease.

REDI RECT EXAM NATI ON

BY MR, KI RSCH

Q Ms. Montoya, on this list, who are the people that

573

you have been describing that you observed had difficulty

doing things like | ogging onto the internet?

A Two in particular | nentioned, one earlier, Lawanna

Clark. Then Esther Bailey was the other one.
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The position listed for Ms. Clark is tester?
Correct.
You explained that was a software tester?

Uh- huh.

O >» O > O

The position listed for Ms. Bailey is architect. Can
you explain what that position is?

A An architect is a systens architect, where they
interface the application. They would typically design
the security paraneters and architect the entire system

It is a high level technical position

Q Based on your experience with dealing with those
sorts of enployees, would you expect an architect to be
able to click on an icon to launch the internet?

A Yes, | woul d.

Q Based on your experience with people who are doing
software testing, would you expect a software tester to be

able to launch the application he or she was supposed to

test?
A Yes, | woul d.
Q If a person didn't have those capabilities, would you

expect to pay them $70 an hour?

A No, | would not.

Q Thank you Ms. Mont oya.
RECRCOSS- EXAM NATI ON

BY MR BANKS:
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Q Ms. Montoya, have you been an architect?

A Again, no. | amnot technical. | hire technical
peopl e.

Q Very well. Are you in the business of telling a

conpany what to pay their enpl oyees?

A Part of ny responsibility is to understand the
market. And, yes, pay is part of that.

Q That is not the question. Do you go tell other
conpani es what to pay their enployees?

A Not in ny current position, no.

575

Q Do you ever tell any conmpany -- do you tell the U S

Governnent what to pay their enpl oyees?

MR. KIRSCH. (njection, rel evance.

THE COURT: Sustained. Argunentative.
Q (BY MR. BANKS) Wio is responsible for determ ning
what enpl oyees are paid in a business-to-business

rel ationship? Wo is responsible ultimately for paying

t hat debt --
A Ckay.
Q -- between the staffing conmpany and their client?

A To nme, that is two different questions. W is

responsi ble for paying the debt?

Q Let ne rephrase that question. Wo is responsible
for accepting the bill rate and the rate they are going
pay the client -- pay the contract enpl oyee?

DARLENE M. MARTINEZ, RMR, CRR
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A So the bill rate is typically determned by the

sal esperson based on the skills of the position that they
are looking to fill. And then the recruiter goes to find
that skill set. And based on the |evel of experience and
skills of the individual that they hire, the pay rate is
determ ned for that individual.

Q So let ne ask you this. In your years of experience
in the staffing industry, have you ever, and do you find
it customary, that a conpany calls you and says we want to
pay this person $60 an hour, and you go out and recruit
based on $60 an hour and your nargin?

A And the skill set required.

Q And the skill set. But the price that the client
wants to pay is determned by the client. You determ ne
what margin that you would Iike to put on that; is that
correct?

A Not necessarily every tine, no. There are several
different ways it can work from an arrangenent
perspective. A client can tell you what they are | ooking
for, and then you can tell them how nmuch that costs and
what the bill rate for that skill set would be. It is not
al ways that the client would dictate to the conpany. It
is nore of a negotiation and a consulting rel ationship.

Q Who is the final determ ning party on whether or not

they want to pay a particular bill rate?
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A The client.

MR. BANKS: Thank you.

THE COURT: Anything further?

MR. KIRSCH. No, Your Honor. Thank you.

THE COURT: My this wtness be excused?

MR. KIRSCH:. Yes, please.

THE COURT: Al right. Thank you very much. You
are excused.

W are going to break for lunch. | have a neeting
| have to go to, so | amgoing to give you an extra |ong
lunch today. |If you could return -- be ready to go at
1:30. So we will be in recess until 1:30.

| would like the awers to remain and the parties
to remain. The jury is excused.

(The following is had in open court, outside the
heari ng and presence of the jury.)

THE COURT: You nmay be seat ed.

| knew this was going to happen. The jurors are
confused what the difference neans between an exhibit
being admtted and an exhi bit being nmade adm ssible. And
t hey have essentially let Ms. Barnes know that they are
conf used.

So | would like, over the lunch break -- and,

M. Kirsch, if you would draft up -- that is why | said

think we are going to need a jury instruction on that. |If
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you coul d draw up sone | anguage essentially referring to
the jury instruction that | gave on the exhibits; that
they can only nmake their decision based on the evidence,
whi ch woul d be the exhibits admtted. And | can refer to
that, but if you could just draw up sone | anguage that you
can give to the defendants so | can read them sonet hi ng
i mredi ately after |unch.

| am just thinking sonething to the effect that
they don't need to be concerned, | will give themall of
the exhibits that they can consider; those would be the
admtted exhibits. But, in this case, because of the
vol unme of exhibits, in order to not inundate them sone of
the exhibits will be sunmarized, but the underlying
information has to be nade adm ssible. Sonething sinple
that would explain that to them

But if you can get that to the defendants before we
reconvene at 1:30, so that | can have sone approved
| anguage.

MR KIRSCH: | wll. If I'"'mback at 1:15 with that
| anguage, Your Honor?

THE COURT: That will be fine. As | said, | have a
meeting. | wll probably be back sonetine between 1:15,
1: 30.

MR. KIRSCH. | doubt that I wll be able to get it

in aformat that | can distribute it to the defendants
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before 1:15, but | will have nmultiple copies at that tine.

THE COURT: | think two or three sentences just to
explain to them Because they are sitting there going --
and they want to know "stipulated.” | wll just tell them
| have referred to stipulated in the instruction, itself.
So really it is just what adm ssi bl e neans.

MR. KIRSCH: Understood, Your Honor.

MR. BANKS: W don't expect any objection,
obvi ousl y.

THE COURT: MNo. It is just sonething, because they
are sitting there, and I don't want them thinking about
that versus listening to what the evidence is.

So we will be inrecess. | will see you shortly
before 1:30.

(Lunch break is taken from11:57 a.m to 1:26 p.m)

(The following is had in open court, outside the
heari ng and presence of the jury.)

THE COURT: You nmay be seat ed.

kay. | have what | believe is a stipul ated
suppl enmental instruction regardi ng adm ssi bl e evi dence,
which | believe all of you have. The third line, as |
understand, or the second sentence, let's say, wll read
“In this case, based on the vol um nous nature of sone of
the evidence offered by both parties, the parties may seek

to admt exhibits summarizi ng such evidence." Qher than
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that, the instruction as drafted remains the sane; is that
correct?

MR. KIRSCH: Yes, Your Honor.

MR. WALKER: Yes, Your Honor.

THE COURT: Al right. Anything else that needs to
be brought to the Court's attention?

MR. WALKER: At sone point -- it may be nore proper
at the end of the day to discuss M. Kirsch's anticipated
closing date so we can better plan for our w tnesses.

THE COURT: Al right. 1'Il let you guys talk to
each other about that. | don't need to be in the mddle
of that. Ckay.

MR. ZIRPOLO  Your Honor, one other thing. As we
have been comng into the building, the security guards
said that we could ask you about bringi ng our phones in,
rat her than having to check themin.

THE COURT: Yes. Actually, do all of you have
phones that you need to bring in?

MR. BANKS: Yes.

THE COURT: So, Ms. Barnes, if you could have
Ms. Ross prepare a letter for ne to sign for you to give
to the guards downstairs so they know | have given you
perm ssion to bring your phones in.

MR. ZIRPOLO: Al right. Thank you.

THE COURT: Anything else? Al right. | want to
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t hank you very nmuch. This nmakes it so nmuch easier,
stream ines, for the work you have put in over the noon
hour to get this stipulation acconplished.

Ms. Barnes, please bring in the jury.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: You may be seated. Welcone back,
| adi es and gentl enen. Hope you had a nice |unch.

| know there has been sone questions arising about
sonme of the termnology we have used. So | would like to
gi ve you a suppl enental instruction regarding adm ssible
evi dence and what that neans.

Now, as | explained to you at the beginning of the
trial, exhibits that constitute evidence in this case wll
include only those exhibits which are admtted into
evidence. In this case, based on the vol um nous nature of
sonme of the evidence offered by both parties, the parties
may seek to admt exhibits summarizi ng such evidence.

If | rule that a particular exhibit is adm ssible,
that ruling relates to whether that exhibit may be used as
a basis for a summary exhibit, and shoul d not otherw se
concern you. So it is kind of |lawer talk. You will be
provided with a copy of all admtted exhibits, including
summaries, for your use during deliberations. Al right.

kay. M. Kirsch, you may call your next w tness.
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M5. HAZRA:  Your Honor, the Governnent calls
Ms. Karen Chavez.
COURTROOM DEPUTY: Your attention, please.
KAREN CHAVEZ
having been first duly sworn, testified as foll ows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast nanmes for the record.
THE WTNESS: Karen Chavez, K-A-R-E-N CH A-V-E-Z.
DI RECT EXAM NATI ON
BY M5. HAZRA:
Q Good afternoon, Ms. Chavez. Wat city and state do
you live?
A | live in Castle Rock, Col orado.

Q Where do you currently work?

A | work for Centura Medical Centers in Col orado
Springs.
Q How | ong have you worked there?

A For 2 years.
Q At sone point in tinme, did you work for Today's

Ofice staffing?

A | did.

Q When did you work there?

A | worked with Today's from 1989 until about 2003.

Q What was your position with Today's O fice Staffing?
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A | started out in an admi nistrative role, went to
credit manager, then transferred to Denver as a branch
manager of one of the staffing units in the Tech Center.
Q When did you becone the branch nmanager of that unit?
A 2001.

Q What ki nd of business does Today's O fice Staffing
do?

A They did admnistrative and financial tenporary and
tenp to hire staffing.

Q And what is tenp to hire staffing?

A W woul d put soneone out on an assignnment, and the
client and the applicant would have 90 days to determ ne
if that was a good fit and if there m ght be an
opportunity for a permanent placenent.

Q | would like to direct your attention to the spring
of 2003. D d you conme into contact with a conpany known
as DKH Enterprises?

Yes.

And how did you first conme into contact with thenf
They contacted ne.

Who, specifically, if you can renenber?

Denetri us Har per.

o >» O >» O >

What did M. Harper say in this first phone call?
He said that he had a conpany. They were |ooking to

payrol|l sonme software devel opers, and would we be
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interested in talking to him about his project.

Q At this tine did he identify the conpany? D d

M. Harper identify the conpany he was associated with?
A | believe he did, yes.

Q What conpany was that ?

A DKH Enterprises, | believe, it was call ed.

Q | believe you used the term"payroll sone software
devel opers.” Can you pl ease explain what that neans?
What is payrolling?

A Payrolling is either when the client presents
tenporaries -- tenporary personnel to us, or we find them
So we woul d payroll the tenporary. So we would pay them
based on the information given to us. A tenp tenporary,
we would run the tenp. W would find them In payrolling
cases, the client would bring certain people to us and
say, they're qualified, we would like to hire them

Q So in that situation, in a payrolling situation,
Today's O fice pays those enpl oyees?

A Yes.

Q And how does Today's Ofice Staffing nake noney in

t hat arrangenent ?

A VW bill the client.

Q So M. Harper told you on the phone he was interested
in this sort of arrangenent?

A Uh- huh.
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Q At that point intinme in his phone call, did he tel
you what kind of work DKH did?

A | think we got a general overview. But we did nmake
an appointnment to neet in person a few days |later, where |
had received nore information.

Q And do you recall where that next neeting --

i n-person neeting occurred?

A | went down to DKH. dinton Stewart, | believe is
his nane, and Denetrius Harper and | had a neeting and
went out to lunch to discuss it.

Q Did you neet themat their place where you went to
eat or neet themat DKH, itself?

A W nmet at DKH. And we drove in their car to a
restaurant.

Q Do you recall where the DKH offices were for that
nmeeti ng?

A Some place in Colorado Springs. North side. Sorry,
| don't renmenber the exact address.

Q That's fine. At this neeting, did M. Harper and
M. Stewart give you further information about what kind
of work DKH did?

A Yes.

Q And what did they say?

A Denetrius was the president of the conpany. He was

ex-Mlitary. He started his conpany about 3 years ago --
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3 years prior, sorry. And that his clients were state and
governnment agencies. H's vision was to get into | aw
enforcenment security and conputerize their systens, which
at the tine he said were nostly manual. And that he woul d
get into this niche market so he could conputerize the
systens, and then prevent hacking and identity theft of

t hose conpani es.

Q Dd he identify any governnent or state governnent
agenci es wi th whom he was wor ki ng?

A | don't recall that he specifically nanmed, yes -- no.
Q Did M. Harper or M. Stewart at this neeting give
you any information about what the enpl oyees they were
asking you to payroll would be doi ng?

A | recall that they were just to be software

devel opers and engineers to help themget this software
goi ng.

Q Based on your understanding from M. Harper, what

M . Harper was saying, did you believe these contracts
were already in place?

A Wth their clients?

Q Yes.

A Yes, | did.

Q Dd you ultimtely decide to enter into a contract
with DKH enterprises to payroll these enpl oyees?

A | didn't personally. | certainly had to run this up
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the | adder. But, yes, we felt it was a decent ri sk,

uh- huh.

Q And why did you feel it was a decent risk?

A Vell, | think with the information they had given us,
| think we were running sonme background information, just
general information, and the fact they had already been in
business for 3 years, and that they were working with
gover nnment agenci es.

Q And what was the significance about the fact that
they were working wth Governnent agencies in your
deci si on?

A | guess it just seenmed it would be typically when you
work with agencies like that, you have to go through
security background checks. Didn't seemto be nuch of a
risk.

Q And then Today's Ofice Staffing did end up

payrol ling enpl oyees for DKH?

A Yes, they did.

Q Do you recall how many enpl oyees were payroll ed?

A | believe there were three of them

Q And how did those enployees tell Today's Ofice
Staffing the hours they had worked?

A Al'l empl oyees had to fill out time sheets. So they
woul d submt a tine sheet on a weekly basis. And the

hours woul d be then generated into the system A check
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woul d be cut for the enployee, and an invoice generated
for the conpany.
Q Did Today's Ofice require any additional approval of
those tinme sheets before they woul d generate the checks
and the invoices?
A They typically had to be signed by a supervisor. If
a signature wasn't on the tine sheet, soneone probably
fromthe payroll departnent would call and nmake sure that
t hose hours were valid.
Q | would like you to turn to the manila folders in
front of you and | ook at what has been marked for
identification purposes as Governnent's Exhibit 1D.
A Unh- huh.
Q Do you recogni ze Governnent's Exhibit 1D?
A These would be tine sheets generated by Today's
Staffing.
Q And do the three individuals listed on that tine
sheet, do they have any connection with the payrolled
enpl oyees you have been di scussi ng?
A | think they are the payrolled enpl oyees.
Q Thank you.

M5. HAZRA:  Your Honor, | would ask that
Governnent's Exhibit 1D be admtted and publi shed.

THE COURT: Any objection?

MR. WALKER: No obj ection, Your Honor.
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THE COURT: Al right. Exhibit 1D wll be
admtted, and it may be publi shed.
(Exhibit No. 1D is admtted.)
Q (BY M5. HAZRA) Ms. Chavez, if you could see, are
there three different tinme cards on Governnent's Exhibit
1D?
A Unh- huh.
Q Can you identify the three individuals for whomthese
tinme cards?
A Looks like David Banks, diff Stewart and Gary
wal ker, | think.
Q And are all these three tine cards for the sane tine
period -- the sane weekly pay period?
A Al week ending August 3. So that was typically on a
Sunday. So that woul d have been the five days prior, yes.
M5. HAZRA: If we could focus in, Special Agent, on
the top tine card.
Q (BY M5. HAZRA) Again, that is a tinme card that
relates to M. David Banks; is that correct?
A Correct.
Q What are the hours reflected there that M. Banks
wor ked that week?
A The 59 hours in the |ower |eft-hand corner.
Q Right. Is it also in the total hours for the week,

that box, the 59 hours?
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A Yes.
Q At the tine that this tinme card -- and it was

approved, is it not?

A Yes.

Q s there a signature --

A Yes.

Q -- by M. Banks, hinself? And can you identify the

supervisor's signature? |Is that the client's signature
you were di scussing?
A Yes. But | can't see.
Q On the right-hand side, underneath the DKH
Enterprises is, that the approval sheet you were
di scussi ng?
A Yes, it is.
Q Si gnature, excuse ne.
A Yes.
Q At the tinme that this tinme sheet was sent in to
Today's Ofice Staffing, did you have any know edge t hat
t he sane week, August 3, 2003, M. Banks worked 55 hours
for Conputer Horizons?

MR. ZIRPOLO: (Objection, not in evidence.

THE COURT: Overrul ed.

THE WTNESS: No, | did not.
Q (BY M5. HAZRA) And at the tine that this tine sheet

was submtted to Today's Ofice Staffing, did you have any
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know edge that during that sanme week endi ng August 3,

2003, M. Banks worked 47 hours for System Engi neering

Servi ces?
A No. | wouldn't know that, no.
Q I f you had known that M. Banks reported tine for two

different staffing conpanies at the sanme tine he was
wor ki ng for Today's, would that have caused you any
concern?
A Yes, because | woul d have wondered how he paid full
attention and done the job for the client that we had for
hi m

M5. HAZRA: Thank you, Special Agent.
Q (BY M. HAZRA) Can you pl ease | ook at what has been
mar ked for identification purposes at Governnent's Exhibit
451. Do you recogni ze Governnent's Exhibit 4517
A More tinme sheets.
Q Are these tine sheets for the sane three individuals
we have been di scussing that Today's payrolled for DKH
Enterprises?
A Looks like it is for the same three people, yes.

M5. HAZRA:  Your Honor, | would ask that
Governnent's Exhibit 451 be admtted.

THE COURT: Any objection?

MR. BANKS: No objection.

THE COURT: Exhibit 451.00 will be admtted.
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(Exhibit No. 451.00 is admtted.)
Q (BY M5. HAZRA) | believe you just nentioned -- were
you finished | ooking at that exhibit?
A Yes.
Q You just testified that -- | believe that after the
time sheets cane to Today's Ofice Staffing, they
generated a check; is that right?
A Yes.
Q Were did that check go?
A The check would go to the tenporary enpl oyee.
Sonetinmes it would be left in our office for themto pick
it up, or it would be mailed to them
Q And I'll have you | ook at what has been marked for
identification purposes as Governnment's Exhibit 453.01.
Do you recogni ze Governnent's Exhibit 453.017?
A Unh- huh.
Q Are these checks relating to a certain payrolled
i ndi vidual from Today's Staffing?
A Checks nmade out to Aiff Stewart.
Q And are the checks from Today's Ofice Staffing?
A Yes, they are.

M5. HAZRA:  Your Honor, | would ask that
Governnent's Exhibit 453.01 be found adm ssi bl e.

THE COURT: Any objection?

MR. ZIRPOLO No objection.
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THE COURT: Exhibit 453.01 will be found
adm ssi bl e.

(Exhibit No. 453.01 is found adm ssible.)
Q (BY M5. HAZRA) Ms. Chavez, if you can next turn to

Government's Exhi bit 453. 02.

A Ckay.

Q Do you recogni ze this exhibit?

A Checks for Gary Wl ker, yes.

Q And, again, what entity is issuing the checks?
A Today's Staffing.

M5. HAZRA:  Your Honor, | would ask that
Governnent's Exhibit 453.02 be found adm ssi bl e.

THE COURT: Any objection?

MR. BANKS: No objection, Your Honor.

THE COURT: Exhibit 453.02 will be found
adm ssi bl e.

(Exhibit No. 453.02 is found adm ssible.)

Q (BY M5. HAZRA) Next, Ms. Chavez if you can turn to

453. 03.

A Ckay.

Q Do you recogni ze this exhibit?

A Yes.

Q What is Governnent's Exhibit 453. 037

A fax cover sheet from Today's Staffing to Yol anda in

accounts payabl e.
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Q | amsorry, | msspoke. 1'd ask to you turn to

453. 03.

A | picked up 456, sorry. 453.03?

Q Yes.

A More tinme sheets -- nore checks. These were nmade out

to David Banks.
Q Again, who is the entity that is issuing these?
A Today's Staffing.

M5. HAZRA: | would ask that Governnent's Exhibit
453. 03 be found adm ssi bl e.

MR. BANKS: No objection.

THE COURT: 453.03 will be found adm ssible.

(Exhibit No. 453.03 is found adm ssible.)
Q (BY M5. HAZRA) Do you have any know edge of how the
time sheets that we | ooked at and the checks, how they
were transmtted back and forth fromthe enpl oyee and the
conpany? Let's start with the tine sheets first.
A The tinme sheets have to be generated by a certain
time by the branch. And those hours are called in or
faxed into the payroll departnent in Dallas. And the tine
sheets are sent in, and then an invoice is generated from
those tinme sheets by the payroll departnent, and then an
i nvoice sent to the conpany. And the checks are also cut
and either mailed or we would get a pack Fed Ex'd to us.

And the checks could either be picked up at the branch by
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the tenporary, or the checks were mailed to them It was
at their discretion.
Q And in this case, how did the tinme sheets get from
the enpl oyee to Today's O fice Staffing?
A From t he enpl oyee?
Q Fromthe tenporary. How did Today's O fice receive
the tinme sheets fromthe payrolled enpl oyees?
A The branch would send theminto the corporate office.
Q So DKH woul d send themto you?
A Unh- huh.
Q And | believe you just nmentioned invoices. So | wll
have you | ook and what has been nmarked for identification
pur poses as CGovernnent's Exhibit 452. Do you recognize
Governnent's Exhi bit 4527
A Uh-huh. These are just copies of invoices.
Q And who is the entity being billed in these?
A DKH Enterpri ses.

M5. HAZRA: | would ask that Governnent's Exhibit
452 be found adm ssi bl e.

THE COURT: Any objection?

MR. WALKER: No, Your Honor.

THE COURT: Exhibit 452.00 will be found
adm ssi bl e.

(Exhibit No. 452.00 is found adm ssible.)

Q (BY M5. HAZRA) Was DKH invoiced for the work the
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three payroll ed enpl oyees perfornmed? D d they send the

i nvoi ces to DKH?

A Yes, absol utely.

Q Did DKH pay on these invoices initially?

A Not while |I was there.

Q At sone point in tinme did you becone aware that DKH
was not paying their bills?

A Yes.

Q What steps, if any, did you take to collect?

A Typically, when an invoice was outstanding at 30 or
31 days, a collection call was initiated.

Q Did you nake such a call?

A | did. Then | turned it over to our credit
departnent to begin the process of collection, yes.

Q Were you able to talk to anyone when you tel ephoned
to try to get paynent?

A | believe | was able to speak with Denetrius. |
think ny first call was about 30 or 31 days afterwards
when we hadn't received any paynent. O course, he
called. And he told ne that Yol anda would be -- she was
in AP, in accounts payable, and she would be handling the
i nvoices, and that | should contact Yol anda, which | did.
Q And as a result of this further contact, did DKH pay
on the invoices?

A No.
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Q What did do you next?

A After | had had several conmunications or attenpts to
communi cate with Yol anda and Denetrius and Cinton, | told
themthat | needed to conme down to pick up a check for

$48, 000, which was what was outstanding at the tine, and |
woul d be down to Colorado Springs to pick up a check, or
we woul d have to pull the tenporaries, and we could no

| onger service until the account was brought current.

Q And before you nade that final call, were you able to
talk to M. Harper or M. Stewart or Yol anda about the

out standing bills?

A | believe | was able to talk to -- Yolanda told ne
the invoices, that she was backed up. She had been sick.
And they usually paid on 45-day turn around, which was
pretty typical, and we were fine with that. W just
wanted to nake sure there was a paynent agreenent; a
process that they were going through.

But that wasn't happening. Denetrius was out of
town. dinton told ne Denetrius was really the person |
needed to talk to, or Yol anda.

Q And then | believe you said -- you said you were fine
with that. Dd that nean -- did you continue to payrol
the three enployees during this initial stage?

A At the 31 day point, yes, we continued to payroll.

Q And at sone point in tine you said you nade this
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call; is that right, where you said you had to cone down
to collect the check?

A Yeah. | think we started -- | don't know exactly,

but | believe around June 6, 7, 8, sonething like that, we
started the payrolling of the tenporaries. By July 29, we
were starting to call on these past due invoices. And |
made a trip to Colorado Springs, | believe it was August
the 8th, to pick up a check, because we weren't getting
any conmuni cati on.

Q And how was that trip to the Springs? Wat is that
timng in relation to this call you tal ked about where you
| eft a nessage saying you had to cone collect $41, 0007

A Coul d have been a week's tinme, a few days, sonething
i ke that.

Q So tell me about how the trip to Col orado Springs
cane about. D d you contact anyone at DKH prior to making
the trip?

A Yes. | had not only called Yol anda and Denetri us,

but | had sent e-mails telling themthat we needed to have
a check. W needed to pick up a check. W needed to talk
about this, or I would have to pull the tenporaries. And
that | would be down on Friday to talk to them to pick up
a paynent.

Q And did you go down that Friday?

A | did.
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Where did you go?
| went to DKH Enterprises.
In Col orado Springs?

Yes.

O >» O > O

What happened when you got there?
VWll, there was no one in the |obby. There was a
phone that said dial such and such a nunber. And so a
femal e voice cane on the line. | told her who I was, and
that | had an appointnent to neet wth Yolanda. She told
me Yol anda wasn't there, and did | have an appoi ntnent.
And | said, yes. And she said, well, she wasn't
avai | abl e.

| said, may | then speak with Denetrius. He, too,
was not available. She questioned whether | had an
appointnment. | said, yes. She said he wasn't avail abl e.

| asked for dinton, and was told the sane thing; did I

have an appointnment? He wasn't available. | said | can't
| eave until | speak to sonebody.
Q Did you take additional steps at that tinme to see if

M. Harper or M. Stewart were there?

A Well, after she hung up, | waited a little bit. |1
went outside the building, because | did renenber the car
we had driven in to go to the restaurant when we had our
initial neeting. | didn't see that car in the parking

| ot. So | went back in and | waited sonme nore. In the
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meantine | had ny cell phone and called Denetrius and

Yol anda and | eft nessages on their lines, telling them
that | was in the |obby, and that | really needed to speak
with them

Q Did you nake contact with anyone el se?

A No. No. | waited probably another hour. Another
attenpt. | left nore nmessages. No one canme out. No one
said anything. | think then |I picked up the phone again,

spoke to the sane female, and she said if | didn't |eave

she was going to call the police. And | said, well, then
| et me make anot her appointnent for Monday. |If they are
not available, I will cone back. She said, if you do not
leave, | will call the police.

So | put the phone down, and before | hung up, |
told her I would be leaving all of the invoices, ny
contact information, and that we expected to have them
paid, and to please call ne, and | left.

Q And after this visit, did you receive paynent from
DKH?

A No.

Q Coul d you pl ease --

M5. HAZRA:  Your Honor, | nove to adm't
Governnent's Exhibit 456.07, which | believe is
sti pul at ed.

THE COURT: It does show as being stipulated. Any
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obj ecti on?
MR. BANKS: No objection, Your Honor.
THE COURT: 456.07 is admtted.
(Exhibit No. 456.07 is adnitted.)
Q (BY M. HAZRA) Can you pl ease | ook at 456. 07, which
should be in front of you. Do you see --
M5. HAZRA: Special Agent Smth, could you pl ease
publish? 1 don't know if | asked perm ssion.
THE COURT: Yes, you may.
M5. HAZRA: | apol ogi ze.
(BY M5. HAZRA) Wwo is this a letter fron?
It is from Denetrius Harper.
Who is Bill Peterson?

| don't know.

O >» O > O

Does this concern the outstanding debt owed to
Today's O fice Staffing?

A Yes. It looks like they are trying to -- about
122,000, it says.

Q These nunbers listed in Governnent's Exhibit 156. 07
do they roughly accord with the anount you believe is owed
to Today's Ofice Staffing?

A Yes.

M5. HAZRA: |If | could have one nonent, Your Honor?
THE COURT: You nay.

M5. HAZRA: | have no further questions, Your
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Honor .

THE COURT: M. Banks?

CROSS- EXAM NATI ON

BY MR. BANKS:
Q Ms. Chavez, can you explain Today's Staffing process
when consi dering our engagenment or deciding to do business
with a new client?
A Typically, there would be initial information
gathered, a credit check or some kind of background check
run at least, a D & B rating | ooked at.
Q And anyt hi ng happen after that? Wat happens
typically after that?
A Once we decide if we are going to do business with a
client, we get the information, we'll nmeet with them talk
to them what their needs are regarding staffing, whether
adm nistrative or financial. W roll out how we work and
what the paynent plans are, what our expectations are of
paynent -- nethods of paynent.
Q Ckay. D d Today's Staffing run a credit check in

this case?

A | don't believe they did. | amnot sure, but | don't
t hi nk so.
Q Is there a reason that you can explain why that would

or woul d not happen?

A It could be that the initial credit check was
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started. Sonmeone may have felt very confortable in
pursuing. | really don't know. The credit checks are
done by the credit departnent.

So Today's Staffing does have a credit departnent?
Yes.

Wiere is that credit departnent |ocated?

At the time it was in Dallas, Texas.

O >» O > O

Now, is it a requirenent of your conpany -- of
Today's Staffing, to engage in business prior to receiving
approved credit back fromthe credit departnent?

A Yes, sonetines. |If they had a high credit rating
froma Dun & Bradstreet credit rating, a background check
m ght not be required.

Q Ckay. Assumng they did -- assum ng that Today's
Staffing's credit departnment in Dallas, Texas, did the
credit check, how do they notify you that it's okay to
nove forward?

A They would just say it is okay to do business or it's
not .

Q Al right. Dd they -- you testified a nonent ago
that you don't believe a credit check was done in this
particular instance. How did you nmake a determ nation to
go ahead and proceed?

A | believe |I spoke with ny manager, Jason, and told

hi m what was going on. And we weren't too worried about
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what was happening at the tine. And so he didn't give ne
any indication not to nove ahead and do business. So
maybe they thought within a certain anmount of tine the
credit check would conme in and there wasn't going to be
much risk in a few weeks before we got a credit check in.
| don't know.

Q So there was really no foll owup, to your know edge,
with regard to the credit information?

A Yes. | don't have any know edge of that.

Q Do you think it is practical to do business w thout
verifying a conpany's credit?

A No. | think best case is always to know who you are
dealing wth.

Q Now, you didn't -- in your previous question,

Ms. Hazra provided you with sone contract |anguage. D d
M . Harper assert to you that a contract was in place with
a particul ar agency?

A Just by signing the tinme sheet authorizing a tine
sheet is a contract. On the back of that tinme sheet, it
stipulates exactly what is expected.

Q kay. | guess I'"'mnot clear. Let ne re-ask the
question. Dd he nention any contracts he had in pl ace
wi th any | aw enforcenent agencies?

A He just said he had been in business for three years,

and his clients were city and state governnents.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

605

Q Ckay.
A | don't renenber that he said specific nanes.
Q Have you been a technol ogy contractor or a technol ogy

pr of essi onal ?

A No.

Q Have you ever worked nore than one job?

A Yes.

Q Do you understand that -- let ne say, in your

experience in the staffing industry, have you known on
occasi on of contract -- technology contracting

prof essi onals who work multiple engagenents?

A | wouldn't say | have know edge of that. | wouldn't
be aware of it, no.

Q You woul dn't be aware of it. Now, you can work

mul tiple jobs, obviously, you just articulated that, that
you have worked --

A | thought you neant have | ever had nore than one

] ob.

Q At one tinme.

A No, | have not.

Q Have you known peopl e that have nore than one job at
atime?
A Sur e.

Q You articulated in your testinony that if you had

known that one of these technology contractors were
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wor ki ng nore than one job, that it would have nade a
difference to you whether or not you would have engaged
Today's Staffing; is that correct?

A It would have raised a red flag as to if soneone is
going to be working 50-sone hours a week for us, how they

woul d be able to manage an additional 47 hours for soneone

el se.

Q Now, woul d you consider that subjective on your part?
A No.

Q SO - -

A | would consider it being conscientious and concerned

on the part of ny conpany as to the ability of this
particular individual to focus his or her attention on the
assignnent that we had himon for Today's Staffing.
Q Wul d you agree that sone individuals are nore
tal ented than other individuals?
A Certainly.
Q Wul d you agree that, say, the workload that you can
handl e may not be the workl oad that sonmebody el se can
handl e?

M5. HAZRA: (bjection, Your Honor, relevance.

THE COURT:  Sust ai ned.

MR. BANKS: Ckay, Your Honor.
Q (BY MR. BANKS) Do you have any information fromthe

client that -- fromthe client or fromthe contractor that
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t he work was not perforned underneath the engagenent wth
Today's Staffing?

A You nmean, do | know that the work was not perforned?
Q Do you have any evidence that the work was not
perfornmed by these individual s?

A No.

Q Ckay. | want to get to an issue. How -- were you
contacted by the FBI, or did you contact the FBlI regarding

this particul ar case?

A Personally, | was contacted by the FBI
Q kay. And in their contact with you -- let me ask
you this first. Do you know when they first -- when the

FBI first contacted Today's Staffing?

M5. HAZRA: (bjection, Your Honor, relevance.

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) Do you have any idea when the FB
first contacted Today's Staffing regardi ng DKH
Enterprises?

M5. HAZRA: (bjection, Your Honor, relevance.

THE COURT: Sustained. It doesn't really matter
when they contacted her. Howis it relevant to the
char ges?

MR. BANKS: The FBI, Your Honor, sent certain
i nformati on.

THE COURT: That's different. Wat relevance is it
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what day they contacted her?

MR. BANKS: | will get back to that.

THE COURT:  Sust ai ned.

MR. BANKS: Thank you, Your Honor.
Q (BY MR. BANKS) | will get back to that.

Did Today's Staffing have a contract with DKH
Enterprises?
A | don't believe there is a formal contract that we
sit dowmn and wite out with our clients. The signature on
the tinme sheet is the contract.

Q So a busi ness-to-business rel ationship?

A Yes.
Q It is your testinony that Today's Staffing does not
follow traditional -- and standard business practices with

setting up a contract between your conpany and anot her
conpany?

A That was Today's standard practices.

Q Ckay.

A The agreenent is on the back of the tinme sheet.

Q Ckay. Now, where is the agreenent between Today's
Staffing and the corporation? The tine sheet is the
contract enpl oyee certifying that they worked the nunber
of hours; correct?

A Yes.

Q And these are, by legal definition, these are Today's
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Staffing' s enpl oyees; correct?
A Yes.

MR. BANKS: One mnute, Your Honor. May |?

THE COURT: You may.
Q (BY MR. BANKS) Does Today's Staffing have any fornal
or corporate policy against its enpl oyees working anot her
job or another project?
A Not that |'m aware of, no.
Q Ckay.

MR. BANKS: No further questions, Your Honor.

THE COURT: Anybody el se from the defense?

Al right. Any redirect?

M5. HAZRA: No, Your Honor, thank you.

THE COURT: My this wtness be excused?

M5. HAZRA: Yes, Your Honor. Thank you.

THE COURT: Thank you very much, M. Chavez, you
are excused.

Government may call its next w tness.

MR. KIRSCH: Your Honor, the Government calls Susan
Hol | and.

Ms. Barnes if Ms. Holland could have Exhibits
140. 01 through 147, please.

COURTROOM DEPUTY:  Your attention, please.

SUSAN HOLLAND

having been first duly sworn, testified as foll ows:
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COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nanme, and spell your first and
| ast nanmes for the record.

THE WTNESS: Susan K. Holland. S-US-A-NK
H O L-L-A-ND

DI RECT EXAM NATI ON

BY MR, KI RSCH
Q Ms. Holland, | amgoing to ask you to nmake sure that
you are directing yourself into the m crophone there so
everybody can hear you.
A Ckay.
Q Can you tell the jury where you work, please?
A Currently I work for ETI Professionals, a Cherokee
Nati on busi ness.
Q What sort of a conpany is ETI Professionals?
A W are a technical support services firm primarily
to governnent agencies. W find jobs for people in the
hi gh technical area; scientists, engineers, IT
pr of essi onal s.
Q How | ong have you been with that conpany?
A Vell, it was currently ny conpany for 18 years. In
February of this year it was bought by the Cherokee
Nation. So 18 years, plus about 7 nonths.
Q What is your current position?

A | am president of ETI Professionals.
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Q Did you, as part of your work with ETI, also provide
a service that you called referral s?

A Yes.

Q And can you explain what that is?

A What we normally do under a referral situation is if
a client or an agency has sonebody that they would like to
use on projects and they can't hire themthensel ves, they
refer that individual to us, and they apply as if they are
going to be an enployee of ETI. And then we nake
arrangenents with the client for that through a contract
of enploynent. The enployee is ours. And then we put
themto work back to that client.

Q And in that kind of arrangenent, who pays the salary
of those enpl oyees?

A ETI does.

Q And then how does ETI make noney from that
arrangenment ?

A W put what we call a nmultiplier on that. And a

mul tiplier generally is anywhere from1.5 to a 1.75
multiplier. And that takes care of the taxes -- the

enpl oynent taxes, benefits, insurance, and al so our profit
and our GEA.

Q | want to direct your attention now to the fall of
2003. Around that tinme you were working with ETl; is that

correct?
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A Yes.

Q Around that tine, did you cone in contact with a
conpany cal | ed DKH?

A Yes.

Q How is it that ETI first had contact with DKH, do you
remenber ?

A M/ under st andi ng, and what | renmenber fromthe
conversation, is they found our website and contacted us.
Q And did you, then, have -- make arrangenents to pl ace
enpl oyees at DKH?

A Yes. It was very specific. DKH wanted two people
that they had previously worked wwth to cone on board as
our enpl oyees and be contracted to DKH.

Q And did you enter into sonme sort of a letter
agreenent to nenorialize that situation?

A Yes.

Q Can | ask you to look at what is marked for
identification as Governnent Exhibit 140.02.

A Yes.

Q Now, does that exhibit actually contain two
docunent s?

A Yes, it does.

Q Wat are those docunents?

A They are our letter contract agreenents to put two

people to work at DKH. One is a systens architect tester.
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KI RSCH: Your Honor, | nove to admt Gover nnment

Exhi bit 140. 02.

THE COURT: Any objection?

MR.

BANKS: Wt hout objection, Your

Honor .

THE COURT: Exhibit 140.02 wll be admtted.

(Exhibit No. 140.02 is admtted.)

MR.

t hat ?

KIRSCH: Thank you, Your Honor.

THE COURT: You nay.

May we publish

MR. KIRSCH: Can we just highlight the body of that

| etter, please?

Q (BY MR. KIRSCH) You nentioned, Ms. Ho

you see that on the screen now?

A Yes, |

can.

Iland -- can

Q You nentioned the positions that these people were

going to fi

1. Is the position and one of

name on the screen now?

A Yes.

Q Can you tell us where that is, please?

A It is
devel oper,
assi gnnent .

t he enpl oyee's

in No. 2, and it covers -- it says it is a

at a rate of $79.25 an hour for

Q And then is the enployee's nane | ater

par agr aph?

DARLENE M. MARTINEZ, RMR, CRR
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A Yes. At the bottom sentence, it says, "ETlI enpl oyee
assigned to this project is diff Stewart."

Q And then is the start date there, as well?

A Yes. It is Monday, Novenber 24, 2003.

Q | will not put it on the screen, but can you | ook at
the other part of the exhibit and just identify the other
enpl oyee.

A Yes. The other enployee was Enrico Howard.

Q Now, at the tinme that you agreed to place -- to hire
these two enpl oyees and then place themat DKH, did you
have any information that either of those people had ever
wor ked at DKH for other staffing conpani es?

A | had no know edge of that.

Q Wul d that have affected your decision about whether
you woul d have pl aced themthere?

A As long as they were separated fromthose other
staffing agencies, that would have been okay w th rmne.

Q kay. If they had been working for another staffing
conpany at the sane tine and placed at DKH, would that
have been a probl enf?

A Very nuch so.

Q Wiy is that?

A Vll, it's conpetition. And we believe that when
sonebody gets a job with us, and it is a full-time job, 40

hours a week, that they spend that 40 hours a week with
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our client on our payroll, and that they do not noonlight.
Q Dd you know at the tine that you set this up in

Novenber of 2003, did ETlI do any sort of a credit check on

DKH?

A Yes, we did.

Q Did you find any cause for concern when you did that?
A None what soever.

Q Dd you ever have a neeting in person with

M . Harper?

A Yes.

Q When did that occur?

A That was Decenber 9th of 2003.

Q How is it that got arranged?

Typically, what we do when we have a new client, we
make a site visit. W find out nore about the client;
what they do, how they operate, where they are | ocat ed.
It is a check and bal ance that we do on all of our new
clients.

Q Do you recall where that office was?

A Yes. It was in Colorado Springs, right off of I-25.
You could see their banner on the buil ding.

Q Ckay. And who did you neet with when you went to the
DKH of fice?

A | met with Denmetrius Harper

Q Dd M. Harper say what his relationship to DKH was?

DARLENE M. MARTINEZ, RMR, CRR
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A That they worked together.

Q Ckay. And did he say what it was -- well, what
happened during that neeting?

A It was one of those where you went down there, and we
arrived at the tinme. And Denetrius cane out, and he took
us and we took a tour of the office. W went into a room
where there was a white board. And there were a |ot of
graphics on that white board; witten graphics,
handwritten graphics. And he proceeded to expl ain about
what he was trying to do and what he was acconpli shi ng
with his new software program And that he was working
with the New York Police Departnment and the Departnent of
Honel and Security.

And there were sone other little squares in there,
which | don't renenber the acronyns for, but that he was
very convincing in that he was ready to nove forward with
the contract with the New York Police Departnent.

Q D d you have an understandi ng about whet her he was
going to be receiving noney fromthat contract?

A Absolutely. He said it was any day.

Q And that information that you got during this
nmeeting, did that have any effect on you continuing to do
busi ness with DKH?

A Absol utely, it did.

Q I n what way?

DARLENE M. MARTINEZ, RMR, CRR
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A It made nme feel confortable that he had a contract.
Because when you have a governnent contract, typically
they pay their bills.

Q kay. How is it that you kept track of the hours
that those enpl oyees were working?

A | am sorry, would you repeat that?

Q Yes. How is it that you kept track of the hours that
t he enpl oyees you placed at DKH were working?

A They turned in a weekly tinme record.

Q Ckay. Can | ask you to | ook, please, at what is

mar ked for identification as Government Exhibit 141. 00.

D d you have a chance to review that exhibit before you
cane into the courtroomtoday?

A Dd | reviewit before | canme in? No, |I did not.

Q Ckay. Let nme ask you to take a look at it now. And

Il will ask if you can identify that.

A These are tine billing records that we have all of
our enployees fill out and fax in -- e-mail now. But at
that tinme, | think we had themfax it in.

Q Do those particular tinme records pertain to

particul ar enpl oyees?

A Yes. Enrico Howard and diff Stewart.

Q And are these fromtheir placenent at DKH
Enterprises?

A Yes.
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MR. KIRSCH: Your Honor, | would nove to admt and
publ i sh Governnment Exhibit 141. 00.

THE COURT: Any objection?

MR. ZIRPOLO: No objection.

THE COURT: Exhibit 141.00 will be admitted, and it
may be publi shed.

(Exhibit No. 141.00 is admtted.)

MR. KIRSCH. Thank you, Your Honor.

Can we expand the top half of that, please?

Q (BY MR. KIRSCH) Can you just explain for us,

Ms. Holland, the information that is reflected here? What
isS on the screen now?

A Sure. Typically we have where you fax your tine
sheet in to. W have the enployee nane. W also have the
conpany nane and the contact individual. The position.

MR. KIRSCH. Ckay. And then naybe we can expand
the |l ower part of that sheet.

THE WTNESS: Then we have the date and tinme. The
time in. The tinme out. And then assignnent status. |Is
it continuing? Then we have the enpl oyee's signature.
Then we al so have our client verify that those were the
hours worked - -

Q Ckay.
A -- by a signature.

Q And is that signature on the screen here?
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A It looks like it is at the bottom
Q At the very bottom of the screen. Ckay.

MR. KIRSCH. Thanks, Special Agent Smth.
Q (BY MR. KIRSCH) Once you would receive those tine
sheets, would they cone in to your office?
A Yes.
Q And where is your office?
A It is located at 165 South Union Boul evard in
Lakewood, Col or ado.
Q Ckay. And fromthere, is there additional processing
that is done on the tinme cards once they are received?
A Right. Once they are received over the fax, it goes
to our accounting departnment. They verify the hours.
Then it goes into our billing system Then a bill is
produced every week.
Q Vell, let me go ahead and ask you about that. Can
ask you to look at what is marked for identification as
Governnent Exhibit 142.00. Do you recogni ze the docunents
in that exhibit?
A Yes. These are our invoices that we produced.
Q To DKH Enterprises?
A Yes, sir.

MR. KIRSCH: Your Honor, | would ask the Court to
find that Governnment Exhibit 142.00 is adm ssible.

THE COURT: Any objection?
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MR. BANKS: No objection.

THE COURT: Exhibit 142.00 is found adm ssi bl e.

(Exhibit No. 142.00 is found adm ssible.)
Q (BY MR. KIRSCH) M. Holland, do you know how t hose
invoices were delivered to your clients at that tine?
A | believe they were mail ed.
Q kay. And did you also use the tinme records that we
| ooked at in Governnent Exhibit 141 to create paychecks?
A Yes.
Q And how is that those paychecks got delivered to
enpl oyees?
A In this situation -- well, I wll tell you what our
normal policy and procedure is. W usually get banking
information from our enployee, and we direct deposit into
their account. That is the easiest way of doing it. The
second option would be to mail a check to their address or
hone address if they didn't want to directly deposit into
t heir bank account.

This one was -- these individuals picked them up
personal |y every pay peri od.
Q At the office in Lakewood?
A At the office in Lakewood. So they would drive up
from Col orado Springs and pick up their paychecks.

MR. BANKS: (bjection, Your Honor. It is

specul ati on whet her they drove up from Col orado Springs.
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THE COURT:  Sust ai ned.
Q (BY MR. KIRSCH M. Holland, were you nonitoring
whet her or not paynents were comng in on these invoices?
A Yes, | was.
Q And were there paynents com ng on these invoices?
A No.
Q D d you do anything about that when you determ ned
that there weren't paynents bei ng nade?
A Yes. | started delivering a dialog to M. Harper
about paynent and when we were going to receive it and
when we coul d expect paynent.
How was it that you contacted himfor that?
| called him
On the tel ephone?
Yes, sir.

Ckay. And did you get any response to those?

> o >» O > O

At first | think M. Harper was very agreeable, and
he said that any day that they were going to get paynent,
and that he would make paynent, and that he would get us
paid. And | reiterated that it was very inportant to keep
the relationship going; that I wanted to be supportive,

but that | needed sone paynent.

Q When you first started having these conversations
with M. Harper, did you still have those two enpl oyees

wor ki ng at DKH?
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A Yes.
Q Did the statenents that he made to you have any
effect on your decision to keep those enpl oyees there?
A Yes.
Q I n what way?
A He was very convincing in the fact that he said that
he had noney comng in. Even in one conversation
M. Banks was -- in that conversation on the speaker
phone, and said that they were waiting for paynment and
they woul d ensure we woul d get paid.
Q Dd they give you any information about the party
from whom they were waiting for paynent?
A | believe, and | am not a hundred percent sure, but
he kept saying the New YorKk.

MR. ZIRPOLO  (bjection, speculation.

THE COURT:  Sust ai ned.
Q (BY MR. KIRSCH) Wre there any governnent agencies
menti oned during the course of the conversations you had
with M. Harper about the paynent he was expecting to be
able to make?
A Yes.
Q What agency or agencies were nentioned?
A New York Police Departnent.
Q | would like to direct your attention now to what is

marked for identification as Governnent Exhibit 146. 01.
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And | specifically want to have you | ook at page 2 of that
exhibit, please. 1lgnore page 1 for our purposes right
now. Do you recogni ze page 2 of that exhibit?
A Yes, | do.
Q Can you identify that, please?
A This is a letter in response to the updates
concerni ng paynent, putting DKH on a paynent plan so we
could start receiving paynents on a consi stent basis.
Q Did you receive this letter during the course of
t hese di scussions that you have been descri bi ng?
A Yes.

MR. KIRSCH: Your Honor, | would nove to admt page
2 of Government Exhibit 146.01.

THE COURT: Any objection?

MR. ZIRPOLO: No objection.

THE COURT: Page 2 of Exhibit 146.01 will be
adm tted.

(Exhibit No. 146.01 - page 2 is admtted.)

MR. KIRSCH. Can we publish that page 2, Your
Honor ?

THE COURT: You nay.
Q (BY MR. KIRSCH) There are several agencies or
entities referenced in the first paragraph of this letter,
Ms. Holland. Had you heard previous references to those

agenci es?
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A Yes.

Q There is also a reference to an outstanding invoice
total of over $122,000. Does that appear accurate to you
at this tinme?

A Qut st andi ng i nvoi ces, yes.

Q Dd you get any of the paynents on the schedul e that
was set forth in this letter?

A No.

Q Did you take any other steps to try to assure that
you woul d recei ve paynent from DKH?

A Yes. | had talked to M. Harper, and | had asked for
a personal guaranty.

Q And did you get one?

A Yes.

Q Can | ask you to look at what is marked for
identification as Governnent Exhibit 146.03. | wll ask

you if you recogni ze that exhibit.

A Yes, it is the personal guaranty.

Q Ckay. And the first page of that exhibit is what?
A It is a fax going to Denetrius Harper.

Q Is it to M. Harper or from M. Harper?

A Ch, from to ne. From M. Harper.

Q And is that -- did that acconpany the personal
guaranty?

A Yes.
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MR. KIRSCH: | would nove to admt 146. 03.

THE COURT: Any objection?

MR. ZIRPOLO: No objection.

THE COURT: Exhibit 146.03 will be admitted.

(Exhibit No. 146.03 is admtted.)

MR. KIRSCH: May we publish that, please, Your
Honor ?

THE COURT: You may.

MR. KIRSCH. Page 2, Special Agent.
Q (BY MR. KIRSCH) What is the date there, M. Holl and,
are you able to tell?

A Yes, February 25th of 2004.

Q Dd you still have people working there at that tine?
A Yes.
Q Did this guarantee have any effect on your decision

to continue to keep enpl oyees there?

A Yes.

Q I n what way?

A That it ensured that from a personal guaranty, that
we would be able to, if we didn't get paid, to go after
their noney from a personal guaranty; their houses,
whatever. So it nmade it very confortable for me to, you
know, feel like they were really trying.

Q Al right. A sone point did you decide to term nate

the relationship with DKH?
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Yes.

And did you notify M. Harper about that?
Yes.

How did you notify hinf

Phone call.

o >» O > O >

Do you renenber his response when you told himthat
you were going to termnate that relationship?

A Vll, he was upset. W talked about it. | told him
that | couldn't continue doing business with himif he
wasn't going to honor his obligations by paying his
invoices. | had been very fair with himin putting himon
a paynment plan that we both discussed, that he agreed to.
Al so, fromthe personal guaranty, | just said | couldn't
extend any nore credit to sonebody that was not willing to
do their part.

Q And how did he respond?

A He turned around and said, "How dare you question ny
ethics and integrity.”

Q D d your conpany ever collect any noney from DKH?

A No.

Q What was the total anmpunt of outstanding invoices
when all was said and done?

A Over $200, 000.

Q And how did that conpare to the gross revenues for

your conpany at that tine?
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A Vll, I think when you are a small business and you
al ways pay your people first before you receive paynent
fromyour clients, it has a significant inpact on your
cash flow. You have to borrow noney in order to nake that
payroll. So | would say it had a significant financial
i npact on how we nmanaged our noney.

MR. KIRSCH: May | have just a nonent, Your Honor?

THE COURT: You may.

MR. KIRSCH: Your Honor, | don't think | have
anyt hi ng el se.

Thank you, M. Holl and.

THE COURT: Cross-exam nation?

MR. WALKER: Yes, Your Honor.

THE COURT: M. Wal ker?

CROSS- EXAM NATI ON

BY MR. WALKER
Q Hel l o, Ms. Hol | and.
A Hel | o.
Q You stated early in your relationship and di scussi ons
with Denetrius Harper, he stated to you that they were
working with him And he was very convincing and al so
said that they anticipated closing business any day; is
that correct?
A Yes.

Q But a little bit later you stated that he said they
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had a contract wth NYPD, and that made you fee
confortabl e?

A Uh- huh.

Q Can you reconcile those two statenents? Wich did he
tell you, that they had a contract or working toward one?
A In the beginning he said they were working wth NYPD.
Later conversations he said he had a contract.

Q In these witten comuni cations with you -- in the
e-mails, which of those two statenents did he convey to
you?

A |"msorry, | don't recall. | don't renenber that.

Q And later in your interactions with M. Harper, you
al so said that you asked himto sign a personal guaranty?
A Yes.

Q And can you explain what a personal guaranty is?

A That they're personally guaranteeing that if anything
-- if they don't get paid, that you have a persona
guaranty that they will pay their bills.

Q kay. And going back to his earlier statenents to
you sayi ng he was very convi ncing and nmade you feel
confortable, and that coupled with his signing of the
personal guaranty, did that reinforce your confidence in
his assurance that he would be able to pay?

A Repeat that, please?

Q Did the fact that M. Harper signed a personal
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guaranty, in addition to the statenents he nmade about
wor ki ng with NYPD, and he was very convinci ng and
confident, did those continue to give you a feeling of
confidence that he believed he would be able to pay?

A Yes.

Q And when he al so provided a proposed paynment schedul e
to indicate to you that he would pay in the future, was
that additional assurance on your part that he would stil
be willing to pay?

A Yes.

Q And so would you agree with nme that all of

M. Harper's statenents that | just nentioned gave you a
feeling that he believed he would be able to pay?

A He said he woul d pay.

Q That's correct. And in working -- with his
statenents of working with the NYPD, working with |aw
enforcenent, the other agencies that are nentioned in the
exhibit that the Governnent provided, did you believe that
M. Harper was working to close business with those
agenci es?

A | believed that he had already closed the business;
that he had contracts.

Q But yet you said that he said they wore working with
NYPD and ot hers?

A Yes. And then that's ny belief system is that by
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working with them that they had actual contracts.
Q So you nmade the assunption that working with them
meant they had current contracts with thenf
A He was very convincing in the fact that he did.
Q Vll, you just agreed with nme that he said they were
wor ki ng with these agencies, but you assuned that neant
they had contracts with these agencies?
MR. KIRSCH. (bjection, Your Honor. | don't think
that is a question.
THE COURT: Overruled. You can answer if you know.
THE WTNESS: | don't know.
Q (BY MR. WALKER) So, Ms. Holland, do you know what
your belief was when M. Harper said we were working with
t he NYPD?
A Say that again, please?
Q Do you know what you believed at the nonent that
M. Harper told you that he was working with the NYPD?
A | believed he was working with the NYPD.
Q And you also said a few mnutes ago that you believed
t hat nmeant he had a contract w th NYPD?
A Yes.
Q Thank you. M. Holland, you also said, in response
to the Governnent's questions about people working for DKH
t hrough ETlI who potentially worked other jobs, and that

you woul d have wanted to know if they were doing that.
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A Yes.
Q Does ETlI have a witten policy that prohibits
enpl oyees from noonlighting, as you sai d?
A Yes.
Q Ckay. And can you describe the details of that
anti-noonlighting policy?
A Not the details. But that they are not to work for
any other client or agency or business while they are
enpl oyed with us during a full-tinme 40-hour work week.
Q Does that also state, in your understanding, that
they are not allowed to do i ndependent consulting?
A Exactly.
Q Do you know if that particular clause was included in
t he enpl oyee contracts of enployees at DKH?
A | don't know, no.

MR. WALKER: | have no further questions, Your
Honor .

THE COURT: Anybody else. M. Harper?

CRCSS- EXAM NATI ON

BY MR. HARPER
Q Good afternoon, Ms. Holland. Do you recal
several -- you nentioned earlier -- do you recall an
e-mail that you sent to nyself stating that you believed
in me? Do you recall that?

A Yes.
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Q Do you also recall the contents of that e-nail; that
you believed that | would be one of Col orado's new
self-made mllionaires? Do you recall that e-mail ?
A Yes, | do.
Q Ckay. And that | was working diligently to pay those
out standi ng debts that were owed, as you nentioned, over
$200, 000. Do you recall that?
A Yes.
Q Then after | explained that | was waiting for noneys,
to be released through working with these agencies, do you
recall that?
A Yes.
Q kay. At any point during those conversations, did
you personally threaten M. Harper, nyself?
A Did | personally threaten?
Q Dd you threaten nme in an e-mail?
A No. | don't recall that. | just said that we needed
to get paid, and that you should be obligated and
responsi bl e and accountable to pay those bills.

MR. HARPER: | do have a docunent | would like to
enter to refresh nenory.

THE COURT: This is the e-mail ?

MR. HARPER: Yes, Your Honor.

THE COURT: You are going to use it to refresh

recol | ecti on?
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MR. HARPER: Yes.

THE COURT: Was this previously produced?

MR. KIRSCH: No, Your Honor.

MR. HARPER: No, it was not in discovery.

THE COURT: Wy not ?

MR. HARPER: It is a personal e-mail. Due to us
representing pro se, | did cone across it. W reviewed
files for trial, and that is when it cane across.

THE COURT: You didn't produce it at that tine to
t he Gover nnment ?

MR. HARPER: No, ma'am we did not.

THE COURT:  Appr oach.

(A bench conference is had, and the followng is
had outside the hearing of the jury.)

THE COURT: Wen exactly did you cone across this
docunent ?

MR. HARPER: W built our case files, | would say,
over the last week. This is when | identified it. W put
it inthere. W did not know when the Governnment was
presenting this witness. But each one of our case files
had two staffing conpanies this cane across. | had it in
ny personal mail service. | had to go through and search
nmy docunents.

THE COURT: That wasn't done before?

MR. HARPER: | did not find this in discovery. |
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went to ny personal conputer at hone.

THE COURT: \When?

MR. HARPER: | would say wthin the |ast seven
days.

THE COURT: If you were intending to use it with
this witness, why didn't you give the Governnment notice?

MR. HARPER: M ignorance. | do apol ogi ze.

THE COURT: M. Kirsch, M. Hazra?

M5. HAZRA: Your Honor, we reviewed many e-nails
fromthe search warrant. | amtrying to renenber if we
saw it at all.

THE COURT: He said it was on a personal conputer,
not on his work conputer, correct?

MR. HARPER: Yes, ma'am

THE COURT: It wouldn't have been in the search
warrant. They didn't take your personal conputer?

MR. HARPER: No, they did not take ny persona
conput er .

MR. KIRSCH: Can | see it again, please, Your
Honor? | don't believe we have seen this before, Your
Honor. But | can't be certain given the nunber of e-mails
we have reviewed before. | amcertainly bothered by this,
which is yet another incident in the pattern that we have
had of not getting to see trial exhibits before they are

used.
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W have had reference to the experts in the opening
testinmony. The jury instruction they put in this
af ternoon says they are going to have summary exhibits.
W haven't seen any of those summary exhibits. It is not
fair to the Governnment to keep surprising us like this.

Qoviously, this is exactly the kind of e-mail we
woul d have wanted to discuss with the witness in a prep
session had we known it was out there. | don't think it
is fair for the defendants to surprise the Governnment wth
it at this stage.

MR. BANKS: Your Honor, with all due respect to
M. Kirsch, there has been a | ot of various docunents that
we have not received in a tinely fashion.

THE COURT: D d you receive all of the exhibits
they are going to use before trial?

MR. BANKS: In a stair-step type of fashion.

THE COURT: You received them before trial?

MR. BANKS: Yes, ma'am

THE COURT: D d you give themall of the docunents
you were going to use in trial before trial?

MR. BANKS: That we knew about, yes.

THE COURT: You knew about this one and it wasn't
given. Wat ot her docunents do you intend to introduce
that you have not shared with the Governnent ?

MR. BANKS: | don't have any.
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THE COURT: No summary exhi bits?

MR. ZIRPOLO. W have planned summary exhibits. W
haven't constructed them

THE COURT: Wat are they based on?

MR. ZIRPOLO: They are based on information
concerni ng neetings, discussions with | aw enforcenent
agenci es.

THE COURT: And those are going to be based on
exhibits that are adm ssi bl e?

MR. HARPER: Yes, Your Honor.

THE COURT: Wen did you intend to prepare those
summary exhi bits?

THE DEFENDANT: | n com ng days.

THE COURT: Al right. It is inappropriate for you
not to have given this to the Governnent. | could excl ude
it.

MR. HARPER: Ckay.

THE COURT: And | am going to see what the
Governnment wants nme to do.

MR. KIRSCH: Your Honor, | wll not ask the Court
to exclude that docunent, but | amgoing to ask the -- |
amsorry, | amgoing to ask the Court to exclude the next
docunent that they attenpt to offer that we have never
seen before.

THE COURT: Al right. That is fair. So if you
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have any ot her docunents that you intend to use at trial
that you have not already produced, you need to give those
to the Governnent now. You need to give themto the them
with enough tine to be able to respond to them | don't
like trials by anbush.

MR. HARPER: Ckay.

THE COURT: You need to have this marked for
identification, and we will proceed in that way. If it is
docunents that cane fromthe Governnent, you don't have
to. They don't need notice of that. Now, if you want to
use an exhibit book, it has to have been identified
al r eady.

MR. KIRSCH: That is what | want to nake cl ear,
Your Honor. W still have actual -- still, every day, are
bei ng presented with new itens that are being marked as
exhibits that haven't previously been marked as exhibits.
Most of them have been in the Governnent's discovery.

This one is not. But | still object to the continued
presentation of new exhibits throughout the course of this
trial.

THE COURT: They are for identification.
| npeachnment exhibits, that is appropriate, you don't know
if you are going to use themto inpeach. Those are not
i nappropriate. But if there is anything el se you know you

want to use at trial, it really needs to be marked as an
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exhi bit.
MR. HARPER: Your Honor, one nore clarification.
Li ke you said, in regard to inpeachnent, like | said, we
are still searching for e-nmails, things of that nature.
THE COURT: That shoul d have been done before this
trial. You have had 2-and-a-half years. That stuff
shoul d have been turned over.
MR. ZIRPOLO. | understand.
(The following is had in the hearing of the jury.)
THE COURT: So we need to have the docunent marked
for identification.
MR. BANKS: Marked as Exhi bit 344, please.
MR. HARPER: Could | have a nonent, Your Honor?
THE COURT: You nay.
COURTROOM DEPUTY: Defendant's Exhibit 344.
Q (BY MR. HARPER) Ms. Holland, did you have enough
chance to refresh your nenory off that e-mail ?
A Yes.
Q | would like to point out a few things.
THE COURT: First, ask her if that is an e-nail
t hat she sent.
Q (BY MR. HARPER) |Is this an e-mail that you recognize
that you sent to ne?
A Yes, | did.

Q And the date is correct?
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A That is what it says right here.
Q Ckay. And | asked you earlier, did you ever threaten
me, and you had said, | amnot sure. Dd you say no or
you didn't recall?
A Yes, | do. I'mreading this now It is a threat,
yes.
Q Ckay. And in that e-mail that you sent to ne, you
said that you had friends or people in the federal
governnent that could do danmage to nme or hurt ne; is that
correct?
A | said | have an excellent relationship with the
federal governnent, especially with the SBA.
Q kay. And when you said the federal governnent and
the SBA -- the federal governnent, who in particular
within the federal governnent do you have a relationship
with?
A You want ne to nane all of thenf
Q VWl l, you were nentioning soneone. | would |ike
specifics. You said you stated that you have people in
t he federal governnent.

MR. KIRSCH. (nbjection, Your Honor, this is beyond
t he scope of inpeachnent.

THE COURT: Overrul ed.
Q (BY MR. HARPER) So ny question is, who specifically

did you nean in this e-mail to ne that -- in the federal
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government that you were referring to? Could it have been
G eg ol dberg?

THE COURT: Let her answer the question.

THE WTNESS: |I'msorry, | don't -- | used federa
governnent as the agencies that we work wth.
Q (BY MR. HARPER) Understand. 1In the e-mail you al so
state that you were going to ruin ny nane; is that
correct?
A | said, "I will not only nmake you pay, | wll nake
sure your nanme is known throughout the staffing industry
nati onw de."
Q So what did you nean when you said you were going to
make nme pay?
A Make you pay what you were supposed to pay; your
obligation. | wanted you to pay your bills. | wanted you
to be accountable for what you contracted with ETI wth.
Q You stated earlier that it was -- in our
conversation, that | was going to pay that; is that
correct? That was ny belief, that | was going to pay it.
And you stated it earlier; is that correct?
A That was in previous conversation, yes. You said you
were going to nmake paynent.

MR. HARPER: No further questions, Your Honor.

THE COURT: Any redirect?

| am sorry, any other defendants?
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MR. BANKS: No, Your Honor.

THE COURT: Any redirect?

MR. KIRSCH. Your Honor, | amsorry, could | just
get a |l ook at that docunent again.

THE COURT: You may.

REDI RECT EXAM NATI ON

BY MR, KI RSCH
Q Ms. Holland, | amgoing to ask you a couple other
guestions about this. | think this is our only copy at
the nmonent. So if you can't renenber, please |et ne know,
and | will nmake it available to you again.

Did you -- do you recall whether or not you told
M. Harper that you were outraged by his | ack of
responsi bl e behavi or ?
A Yes.
Q Was that how you felt at that tinme?
A | did. $200,000 is a lot of nmoney, and it still is
t oday.
Q And do you know when this e-mail was sent in relation
to the conversation that you descri bed before when
M . Harper asked you, how dare you question his integrity?
A | think it was -- | don't know, a couple weeks
before, maybe. | don't know exactly when.
Q Wi ch was before?

A Bef ore t hen.
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Q The tel ephone conversation was before this e-mail ?
A Yes.
Q kay. And the SBA was referred to in here. Wwo is
t hat ?
A The Smal |l Business Adm nistration.
Q Ckay. That is a governnent agency?
A It is a governnment agency that hel ps small businesses
procure contracts and gives them busi ness advice. W
utilized thema lot during the growh of ny business.
Q Then | want to clear up one other thing. You, I
believe, testified, or you agreed that you had told
M. Harper that it was your belief that he m ght be
Col orado' s next self-nmade mllionaire?
A Yes.
Q And that was your belief at the tine?
A That was ny belief based on what we had been tal king
about and all of the conversations we had about his
busi ness.
Q D d you have any basis for that belief, other than
the information M. Harper had given to you about the
nature of his business, the nature of sales or contracts
that he had, that sort of thing?
A Just directly fromhim

MR. KIRSCH. Thank you, M. Holl and.

THE COURT: My this wtness be excused?
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MR. KIRSCH:. Yes, please.

THE COURT: Al right. Thank you very nuch,
Ms. Holl and, you are excused.

W have been going for alnost an hour and a half.
Wiy don't we go ahead and break at this point. W wll
reconvene at 3:10.

Court will be in recess.

(A break is taken from2:53 p.m to 3:10 p.m)

(The following is had in open court, outside the
heari ng and presence of the jury.)

THE COURT: You nmay be seat ed.

All right. One of the nenbers of the jury wote a
note saying, "Menbers on ny staff worked for Cherokee
Nation." | don't think it's inportant because the w tness
only said her conpany was recently bought out. It was not
at all involved at the tine. So | would be inclined to
say, "That's okay. It is not a problem"™ Any objection
to that?

MR. BANKS: Your Honor, | don't necessarily think
so. Is -- 1 don't know, was Ms. Hol | and Cherokee, and
this person Cherokee? |Is that the understandi ng.

THE COURT: M. Holland's conpany just got bought
out several nonths ago, as | understand, by Cherokee
Nation. She was her own conpany, and now bought out by

Cher okee Nati on.
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MR. WALKER: | would ask, would any of those staff
menbers be famly nenbers, as well?

THE COURT: | guess | could call himin after we
concl ude here. W can do the sanme sort of voir dire as we
did yesterday. But the fact of the matter is, he can't
di scuss this case with anybody. | amnot sure how nenbers
of his staff would work for Cherokee Nations.

MR. KIRSCH: Your Honor, there has been no
testinony that woul d suggest that the Cherokee Nation
woul d have been affected in any way by any of the conduct
that is at issue. M. Holland clearly testified that this
was taking place in -- nowl can't remenber if it was 2003
or 2004. But she has testified that the conpany was
purchased | ast year, earlier this year.

THE COURT: Earlier this year.

MR. KIRSCH: And any |oss would have been witten
off by that time. There was no other testinony about the
Cherokee Nation. W don't expect there to be any
addi tional reference to the Cherokee Nation throughout the
course of the trial.

THE COURT: Well, think onit. W wll address it
at the end of today, if we need to do further voir dire
with this juror.

MR. WALKER: Thank you.

THE COURT: But | would be inclined to say, there
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was reference to it. | amnot sure -- it really has
nothing to do with any party or any loss involved in this
case. So | would be inclined to find there is not a
problem But we can put whatever concerns are on the
record.

Al right. Anything else that needs to be brought
to ny attention?

Ms. Barnes, can you rem nd ne, because | sonetines
forget that | need to address this at the end of the day.

COURTROOM DEPUTY:  Yes, Your Honor.

THE COURT: Al right. Wuld you please bring in
the jury.

Who is our next witness? Do we have the exhibits
out ?

M5. HAZRA:  Your Honor, it is Ms. Geenfield. |
don't know if | told you, M. Barnes. W wll| need
Exhi bits 241.00, 243 and 242, as well as 251 and 252.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: You nmay be seat ed.

Government may call its next w tness.

THE COURT: Thank you, Your Honor. The Gover nnent
calls Leslie Ann G eenfield.

COURTROOM DEPUTY:  Your attention, please.

LESLI E GREENFI ELD
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COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nane, and spell your first and

| ast names for the record.

THE WTNESS: M nane is Leslie Geenfield,
L-E-S-L-1-E GREENF-I-EL-D.

D RECT EXAM NATI ON

BY M5. HAZRA:
Q Good afternoon Ms. Geenfield. Were are you
currently enpl oyed?
A | work for AppleOne Enploynment Services.
Q VWhat are your responsibilities there?

A | amtheir branch manager. | do full-service

recruiting, tenporary tenp to hire and direct hire and

payrol | service.

Q Prior to working at AppleOne, did you work at
Manpower ?

A Yes.

Q Do you recall the tinme period you worked for
Manpower ?

A 1996 to 2004.

Q And towards the end of your tine there in 2003, 2004

what was your position with Manpower ?
A | was the operations supervisor.

Q For what office?
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A Col orado Springs and Denver office.

Q And is Manpower -- what kind of business is Manpower ?
A Manpower provi des enpl oynent services, as well as
tenporary, tenp to hire, direct hire and payroll services,
human resource services.

Q | would like to direct your attention again to 2003.
Dd you becone famliar with a conpany call ed DKH
Enterprises?

A Yes, nma'am

Q And how did you first get into contact with DKH?

A | was approached by the conpany requesting to provide
payrol |l services for sonme of their enployees.

Q Do you recall who in the conpany approached you?

A Denetri us Har per.

Q And did he tell you what kind of work -- you got

that. How did he approach you? How was the contact?

A He had indicated that he was in the market for --

Q | amsorry. Sorry, | don't nean to interrupt. |

want to clarify. Was this in person or on the phone?

A Over the phone.

Q Sorry.
A That ' s okay.

Q In his first phone call, did M. Harper identify his
conpany?
A Yes.
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Dd he identify his position wthin that conpany?
Yes.
What was that?

He was the owner of the conpany.

O >» O > O

| interrupted you. Wat was M. Harper saying about
the kind of work the conpany did?

A He had indicated that they provide software sol utions
for the |aw enforcenent industry.

Q Does part of this discussion wwth M. Harper identify
specific | aw enforcenent agencies?

A Yes.

Q Do you recall which ones?

A They had indicated that they had worked with the New
York Police Departnment, as well as sone others; Departnent
of Defense, Federal Governnent, FBI.

Q Dd M. Harper nmake all these statenments in this
initial phone call, or was there a follow up neeting?

A There was a followup neeting. W had discussed it
over the phone, and he had cane to ny office with a
col l eague of his to discuss what they do and so see if we
can partner with them

Q Do you recall the name of the coll eague who
acconpani ed M. Harper?

A | do not.

Q At this neeting at your office, did M. Harper or his
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col l eague identify the work they wanted done by these
payrol | ed enpl oyees?
A Yes.
Q What kind of work was that?
A Sof t war e devel opnent .
Q Did they indicate for whomthese software devel opers
woul d be wor ki ng?
A They woul d be working through -- again, for their
custoner, the New York Police Departnent and ot her
clients.
Q Ms. Geenfield, did you actually end up entering into
a contract to payroll enployees with DKH Enterprise?
A W didn't have any formal signed agreenent, but there
was a handshake agreenent that we woul d provide payrol
services at a fee.
Q And did M. Harper's statenents about the existing
contracts with the New York Police Departnent and ot her
| aw enf orcenent agencies --

MR. HARPER: (bjection, |eading the w tness.

THE COURT:  Sust ai ned.
Q (BY M. HAZRA) How did you arrive at your decision
to enter into payrolling services with DKH Enterprises?
A | believed that they were a legitimte business, and
that we were, you know, going to provide that service, and

they were going to pay us for that service.
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Q Wiy did you believe they were a legitinmate business,
on what basis?

A They cane to ny office. They had a very nice
Power Poi nt presentation. They discussed the wonderful
software that they were going to provide to the CGovernnent
and to | aw enforcenent agencies, and very well put
together individuals, very intelligent, articulate well.

| believed they were a legitimte conpany. They had

busi ness cards.

Q Wen you say "they," again, just to clarify, who do
you nean?

A Denetrius and his col | eague.

Q | believe you said you payrolled an enpl oyee. Do you
recall the identity of the enployee you payrolled?

A Yes.

Q Who was that?

A Her nane was Kendr a.

Q How di d Manpower keep track of the hours that Kendra
wor ked for DKH Enterprises?

A Conmputer electronic web tine, where associates enter
their hours into web tine cards, then e-mails are
generated to the approving supervisor. At that point the
supervisor wll approve that tinme card or not approve that
time card.

Q If the time card is approved, what happens to it?
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A W then process payroll for that associate, and at
the sanme tine we invoice our client.

Q | woul d have you | ook at what has been marked for
identification purposes as Governnment's Exhibit 241, which
you can find in the folder in front of you.

Yes.

Do you recogni ze Governnent's Exhibit 241?

Yes.

What is this?

It is atime card.

o >» O >» O >

And does it have any relation to what we have been
di scussi ng today?
A Yes.
Q Who is the enployee the tine card concerns?
A Kendr a.

M5. HAZRA: Your Honor, | ask that Governnent's
Exhi bit 241 be admtted and published to the jury.

THE COURT: Any objection?

MR. ZIRPOLO No objection.

THE COURT: Exhibit 241.00 will be admitted, and it
may be publi shed.

(Exhibit No. 241.00 is admtted.)
Q (BY M5. HAZRA) Special Agent, if you could highlight
the top portion.

Q Ms. Greenfield, as you can see, it is on the screen
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in front of you. Can you explain to the jury where they
can find the custonmer for whom Ms. Kendra Haught on was
wor ki ng?
A Ri ght underneath the Social Security nunber |ine says
"Custoner Nane."
Q And what is that nane?
A It has the nane of the conpany that we have listed in
our dat abase.
Q Which is DKH Enterprises?
A Wi ch is DKH Enterprises.
Q | s Kendra Haughton the enpl oyee that Manpower
payrolled for DKH Enterprises at this tine?
A That's correct.

MR. KIRSCH: Special Agent, if you can highlight
t he bottom portion.
Q (BY MR. KIRSCH) Again, just briefly, if you can
explain to the jury what this -- what is show ng on the
screen in front of you here.
A That is the actual tinme card. The information is
entered by the associate working. It has the date on it.
The tinme they started their job. The tine they ended.
Whet her or not they had a lunch. And total hours for the
day. Then at the bottomit has the total hours for the
week.

M5. HAZRA: Thank you, Special Agent.
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Q (BY M5. HAZRA) | believe you said that after these
time sheets were approved, Manpower then paid the
enpl oyee; is that right?
A Unh- huh.
Q In this case, Manpower woul d have paid M. Haughton?
A Correct.
Q Can you pl ease | ook at what has been marked for
identification purposes as Governnment's Exhibit 243. Do
you recogni ze Governnent's Exhibit 243?
A Yes.
Q What is that?
A That's a quarterly detailed report that lists the
gross anount the associate was paid.
Q And in this case, is there a particul ar associate
this pertains to?
A Unh- huh.
Q Who is that?
A That is Kendra Haught on.

M5. HAZRA: Your Honor, | ask that Governnent's
Exhi bit 243 be made adm ssible -- found adm ssible.

THE COURT: Any objection?

MR. ZIRPOLO: No objection.

THE COURT: Exhibit 243.00 will be found
adm ssi bl e.

(Exhibit No. 243.00 is found adm ssible.)
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Q (BY M5. HAZRA) Thank you, M. Haughton. | believe
you tal ked about this previously. Wat did Manpower do to
get paid by DKH in this case?

A Vel l, we had contact with them on several different
occasions in order to collect the noney.

Q Let nme back up a second. Sorry. Was there any
docunentati on or so on that Manpower sent to DKH item zing
t he anmount ?

A Yes.

Q What is that?

A Those are in invoices, and they are generated weekly.
Q I f you could please | ook at what has been marked for
identification purposes as Governnment's Exhibit 242. That
should al so be in another folder in front of you. Do you
recogni ze Governnent's Exhibit 242. 007

A Yes.

Q What is this?

A It is an invoice.

Q If you would | ook through the whol e packet in 242.

I's there nore than one invoice?

A Yes.

Q And do the tine periods of these invoices generally
reflect the tine period Ms. Haughton was enpl oyed by
Manpower ?

A Yes.
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M5. HAZRA:  Your Honor, | would ask that
Governnent's Exhibit 242.00 be found adm ssi bl e.

THE W TNESS: Any obj ection?

MR. ZIRPOLO: No objection.

THE COURT: Exhibit 242.00 will be found
adm ssi bl e.

(Exhibit No. 242.00 is found adm ssible.)
Q (BY M5. HAZRA) | believe you were getting to what
happened after you sent the invoices to DKH Enterprises.
Did you receive paynent?
A No.
Q What -- what efforts did you take, if any, once you
realized DKH was not paying on their bills?
A | contacted by phone on several occasions trying to
collect on the noney. | went to.
Q Who did you contact?
A Denetri us.
Q Were you able to get ahold of hinf
A No. A couple tines | was, and it was the sane story;
that they were working on getting paid. And it was a slow
pay process with the governnent. And so once they got
paid, we would get paid.
Q You just said it is the sanme story. D d M. Harper
tell you this nore than once?

A Yes.
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Q Do you recall how many tines?
A | don't know the exact anount of times, but it was on
several occasions.
Q During these initial phone calls, was Manpower stil
enpl oyi ng Ms. Haught on?
A At first, yes.
Q And did M. Harper's statenents about the sl ow
governnent cycle -- M. Harper's statenent have any effect
on that?

MR. HARPER: (bjection, |eading the w tness.

THE COURT: Overrul ed.
Q (BY M. HAZRA) D d M. Harper's statenent have any
effect on Manpower's decision to continue payrolling

Ms. Haught on?

A Yes.

Q What effect is that?

A W stopped payrolling her at that tine.

Q Dd you receive paynent fromDKH at this tine?
A No.

Q D d you take any additional effort to collect?

| was a new nanager at the tinme, and they were going
to wite it off at ny job. And at the end of the day, |
am a sal esperson, and | get paid on conm ssions. And we
had to -- | was trying to avoid the wite off with maybe a

good faith paynent, anything to collect on the noney. |
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went to the location, and the address that was provided to
us was fictitious, and there was no business there. And
t here was nei ghboring nail boxes --
MR. BANKS: (bjection, speculation, fictitious.
THE WTNESS: There was no business there. There
was no address. It was a fal se address.
Q (BY MB. HAZRA) And who provided you the address
where you were goi ng?
M . Har per.
What did you believe the address to be at the tine

Har per provided it?

A
Q
M
A A legitimte business, place of business.
Q Whose busi ness?

A M. Harper's, DKH Enterprises.

Q And at the tine you went to this address, what
happened? Where did you end up instead?

A | ended up -- the nunber, itself, was not there. The
closest -- the nunber didn't exist. It was on Austin
Bluffs, and there was no business there. The cl osest

pl ace was a post office box. |1'mnot saying that that was
a part of their business, but there was no business there,
t hat address.

Q And | believe you testified earlier that Ms. Haughton

was let go at sonme point by Manpower. D d you communicate

that to her, or did soneone el se?
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A We communi cated that to her by phone. At that point,
she had -- | had tried to contact her to get ahold of
Denetrius. She, at that point, did not call us back,
either. And so there was no communi cation fromher. So

we ended up just | eaving her a voice nessage, sorry, we
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can't payroll you any longer. W are done with the

assi gnnment through us.

Q D d she ever respond?

A She never responded. W never heard back from her.
Q Ms. Geenfield, | want you to | ook what has been

mar ked for identification purposes at Governnent's Exhibit
252. That should be in a folder in front of you, as well.

Do you recogni ze Governnent's Exhibit 252?

A Yes.

Q And what is Governnent's Exhibit 2527?

A An invoi ce.

Q |s there nore than one?

A Yes.

Q And who generated these invoices, what conpany?
A Manpower Prof essi onal .

Q And who are these invoices to?

A These are to I RP Sol utions.

MB. HAZRA: Your Honor, | ask that Governnent'

Exhi bit 252 be found adm ssi bl e.

THE COURT: Any objection?
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MR. ZIRPOLO No objection.

THE COURT: Exhibit 252.00 will be found
adm ssi bl e.

M5. HAZRA: | actually apol ogi ze, Your Honor, could
| actually nmove to admt these? | amsorry.

THE COURT: Any objection to having them adm tted?

MR. BANKS: (bjection, Your Honor. | don't -- are
these facts in evidence at this point?

THE COURT: Well, that is what she is looking to
do. She had her identify them as docunents. This was
records of your conpany.

MR. BANKS: Because we have been tal king about DKH.

THE COURT: Now noving to |RP.

MR. BANKS: Ckay. Thank you.

THE COURT: Exhibit 252.00 will be admitted.

(Exhibit No. 252.00 is admtted.)

M5. HAZRA: Special Agent, if you could publish the
first page of that.

THE COURT: You nay.

M5. HAZRA: Thank you, Your Honor.

Can you highlight the top half of that?

Q (BY M5. HAZRA) Ms. Geenfield, | just want to have
you |l ook at this for a second. Wat is the conpany that
Manpower is billing here?

A | RP Sol uti ons.
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Q And what is the date of these invoices, this first
one?
A 2/ 18 of 2004.
Q And the first invoice, based on your review of the
records in front of you, is to |IRP Solutions?
A Yes.
Q And how does the date, the due date on this invoice
conpare to the due date on the invoices for DKH
Enterprises?
A W had di scontinued servicing DKH Enterprises about 6
nmont hs prior.

M5. HAZRA: Thank you, Special Agent.
Q (BY MB. HAZRA) Coul d you pl ease | ook what has been
mar ked for identification purposes to Governnent's Exhibit
251. Do you recognize Governnent's Exhibit 2517
A Yes.
Q What is Governnent's Exhibit 2517
A A time card and -- electronic tine card and -- there
is a couple -- just one handwitten tine card. They are
all time cards.
Q Are they all time cards?
A Yes.
Q What is the conpany who is generating these tine
cards?

A Manpower Prof essi onal .
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Q And who is the custoner that is being -- where the
enpl oyee is being placed?
A | RP

M5. HAZRA:  Your Honor, | would ask Governnent's
Exhi bit 251 be adm tted.

THE COURT: Any objection?

MR. BANKS: No objection.

THE COURT: Exhibit 251.00 will be admitted.

(Exhibit No. 251.00 is admtted.)
Q (BY M5. HAZRA) Special Agent, if you could highlight
t he second page of CGovernnent's exhibit --

Your Honor, may it be published? | amsorry. |
apol ogi ze.

THE COURT: It may be published.

M5. HAZRA: | get going too quick.

I f you could please | ook at the second page. |If
you coul d highlight that top portion, Special Agent.

Q (BY M5. HAZRA) Ms. Geenfield, is this tine card

related to a particular payrolled -- a particular
enpl oyee?
A Yes.

Q Who is that enpl oyee?
A John Shannon.
Q | suspect it is fairly clear. 1Is that different from

t he Kendra Haughton, as far as you know --
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A Yes, it is.

Q -- that you payrolled through DKH?

A Yes.

Q And, again, this custoner, you said, is IRP

Sol utions?

A Yes.

Q Ms. Haughton, (sic) during your conversations wth

M. Harper, did M. Harper at any point in tinme nention a
rel ationship between DKH and | RP?
A No.
Q During the time period that you were working with
Ms. Haughton, were you aware of any relationship between
DKH and | RP?
A No.

MB. HAZRA: Your Honor, could |I have one nonent ?

THE COURT: You nay.

M5. HAZRA: | have no further questions, Your
Honor. Thank you.

THE COURT: Al right. Coss-exam nation?

MR. BANKS: Yes, thank you, Your Honor.

THE COURT: M. Banks.

CROSS- EXAM NATI ON

BY MR. BANKS:
Q Ms. Greenfield, does Manpower have different offices

all over the country?
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A Yes.
Q Do you know who John Shannon is?
A Yes.
Q Can you explain to the Court who he is?

He was a payrolled associate that was hired on to
provide -- again, it was a payrolled associate. And |
vaguely renenber him Again, at that tinme, | was working

up in Denver, and so | just know that he was a payrolled
associ at e.

Q You have never net John Shannon; is that correct?
A | don't recall meeting him | may have.

Q Does the nane Barry O ausen nmean anything to you?
A Barry d ausen?

Q Are you famliar with the Manpower offices in New
York Gty and who runs sone of those offices?

A No.

Q So is it conceivable in your mnd that Manpower New
York may have or coul d have staffed John J Shannon?

A They coul d have, yes.

Q Now, you don't know where M. Shannon was staffed; is
that correct?

A | don't, huh-uh.

Q So was M. Shannon staffed with the office, to the
best of your know edge, here in Col orado?

A Yes, he was. Absolutely. | know that as a branch
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manager | have a list of all of the associates that are
wor ki ng on assignnment for us. And | renenber the nane.
Q kay. Now, do you know who initiated contact to
staff M. Shannon?

No.

You did not?

Huh- uh.

So how do you know he was staffed in Col orado?

> o >» O >

Because of the fact that he was on our payroll every
week. He was staffed in Colorado. The invoices canme from
nmy branch.
Q John J. Shannon was staffed, that is your testinony?
A That is ny testinony. He was staffed in ny branch in
Col orado Springs. And the invoices were generated out of
ny branch. |If you look at the invoice, it has ny branch
nunber on it.
MR. BANKS: Could | have a nonent, Your Honor?
THE COURT: You nay.
Q (BY MR. BANKS) M. Geenfield, what is your office
nunber underneath the Manpower assignnent of office
nunbers?
A 1T4.
Q The invoices in question that you've reviewed for
M . Shannon has an office nunber of 39. Do you know what

office nunber that is attached to?
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A No.

MR. BANKS: No further questions, Your Honor.

MR. WALKER: Your Honor, | have additional cross.

CROSS- EXAM NATI ON

BY MR. WALKER
Q Hello, M. Geenfield. You said that Denetrius
Har per had told you that he had worked with NYPD and
others, and that in your original neeting with himthere
was -- | thought you said a good presentation. You
believed they were legitimte?
A Yes.
Q At that presentation, and in referencing the work
with NYPD and others, did M. Harper or anyone el se state
to you that they had a contract with the NYPD or DHS?
A Yes.
Q They said they had a contract?
A Yes, for the NYPD
Q The NYPD. What did they tell you about that
contract?
A That they were providing the software sol utions
dat abase for the | aw enforcenent agencies that could help
link themtogether. | amnot sure -- software.
Q And did they tell you the value of the award of that
contract?

A It was indicated that there was several mllion
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That they were going to be sound, and the award

of that contract was huge.

Q

And so based on the statenment that they had worked

with NYPD and others, and your belief that they had a

contract,

basi s?

A

Q

Yes.

you went forward on doi ng business on that

| thought they were |egitimate.

And then as you continued in the relationship with

DKH and paynment was not nade, did you reference or

gquestion the paynent on that contract?

A

On the specific contract, no. | didn't know, I|iKke,

every contract that they had. So, no, | didn't

specifically ask. They had just said, we are working with

the governnent. W do tons of business with the

government. And they do case loads. So, no. So it is

not unheard of to hear that.

Q

And as the aging of those invoices continued to

advance,

did you then -- did you renenber the accounts of

t he NYPD contract that you nentioned earlier?

A

At the tine it wasn't relevant to ne. | just wanted

to collect the noney. So however they were going to pay

e,

Q

didn't care where the noney cane from

And as tinme advanced again and you weren't paid, did

you ever question the fact that they had a contract?

A

No.

That was irrelevant to ne.
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Q And in your e-mail communications with DKH, were
there ever nentions of the contract and the contract that
you al luded to earlier?
A On collecting? Oher than the governnent was sl ow
payi ng, and they will get me the noney when they get paid.
Q And as far as that contract is concerned, did they
mention what specific product they had provided to NYPD in
order to gain that contract?
A Sof tware. Database software.
Q Dat abase software. D d they nention a specific
pr oduct ?
A A specific product?
Q Yes.
A No. They may have.

MR. WALKER: One second, Your Honor.
Q (BY MR. WALKER) And you al so nenti oned,
Ms. Geenfield, that you went to talk with Denetrius

Har per, and you went to what you believed was a fictitious

bui | di ng?

A Uh- huh.

Q But you al so nentioned that the cl osest address was a
P.O Box?

A The cl osest address was, |ike, one of those nmail
boxes, like a UPS store that has P.O boxes inside but no

physi cal address with that nunber. That was the cl osest
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business. | drove all day to try to collect that noney.

Q Do you renenber the address that you were searching
for?

A On Austin Bluffs. | don't know the exact address at
the tine. | nean, again it has been several years.

Q Do you recall if that address had a suite nunber

associated with it?

A Not that | -- it could have. | don't know the
address off the top of ny head.

Q Is it possible that the address that you were | ooking
for was the mailing address of the conpany rather than the
physi cal address of the conpany?

A No. Because we are not allowed to take mailing
addresses from busi nesses. W have to have actua

physi cal addresses.

Q And so if you had been exchanging e-nmails with

M. Harper in the course of |ooking at a signature or

ot her address information about the conpany, would it be
possi bl e that you had assuned the mailing address was the
physi cal address w thout knowing it?

A Yeah, that could be accurate.

Q And as far as making a decision to engage Manpower's
services for DKH, did you play a role in nmaking that
deci si on?

A Yes, | did.
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Q Were you the primary decision maker?

A | was the decision maker, uh-huh.

Q So you stated earlier that your neeting with DKH and
their good presentation -- would it be fair to say the
overall feel of the business, gave you a good positive
feeling that you could engage with them and extend credit
to thenf

A Absol utely.

Q Did you run a Dun & Bradstreet check on thenf

A W did not. | don't recall if we did or not. But I,
as a manager, was authorized to approve credit.

Q So it was at your discretion to approve credit?

A | could have run it. | try torunit. It is usually
automatic. This database we have will automatically run a
D & B report on them But | thought they were a

| egiti mate conpany.

Q And so just to nmake sure | understand that, you nade
t hat decision, based on your belief that they had told you
that they had a contract with the NYPD, rather than they
were working to gain a contract for the NYPD?

A It was ny belief that they were an established
conpany with an established business, and that the

i kelihood of paynment to us was good. | nmade that

deci sion as a business professional, and | believed that

they were going to pay us.
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Q So you did not run a Dun & Bradstreet check?

A | could have, maybe not have. | can't validate that
ri ght now.
Q Did you provide themwith a credit application,

basically listing their years in business or business
references or accounts?
A Probably not. | don't know. Again, sonetinmes we do,
sonetinmes we don't. Usually, if it comes through the
dat abase and approves through the database, we can
authorize to extend a certain anount of credit.
Q And was there any other office or supervisor that
provided input on this decision, or was it solely your
deci si on?
A No, it was solely ny decision. Solely ny decision.
MR. WALKER: No further questions.
MR. BANKS: Your Honor, may | ask one nore
questi on?
THE COURT: MNope. W are done. Anybody el se?
M. Zirpolo?
CRCSS- EXAM NATI ON
BY MR. ZI RPAOLO
Q Ms. Geenfield, what is the credit policy for
Manpower ?
A What is the credit policy?

Q Yes.
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A Typically, at the tinme there wasn't any rea
established credit policies. W're authorized to process
up to $10,000 a month as a branch manager. For anything
in excess of that, we would have themfill out a credit
application. And then, you know, again, our database does
a lot spot credit checks. So as soon as you type in
sonebody's conpany nunber, it will pop up a light credit
check onit. |If there is not negative information, then
that's what cones up.
Q So you just automatically approved for 10, 000?
A | did. Yeah, | did.

MR. ZIRPOLO: No further questions.

THE COURT: Any redirect?

M5. HAZRA: No, Your Honor. Thank you.

THE COURT: Al right. Thank you very much. You
may step down.

THE W TNESS: Thank you.

THE COURT: Is this wtness excused?

M5. HAZRA: Yes, Your Honor.

THE COURT: Al right. You nmay be excused.

THE W TNESS: Thank you.

THE COURT: CGovernnment may call its next w tness.

MR. KIRSCH. Thank you, Your Honor. The Governnent
calls Brenda WIIians.

Ms. Barnes, if she could have avail able Exhibits
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290. 01 through 297, please.
COURTROOM DEPUTY: Your attention, please.
BRENDA W LLI AVS
havi ng been first duly sworn, testified as foll ows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast names for the record.
THE WTNESS: Brenda WIllians, B-R E-N-D-A
WIl-L-L-1-A-NS.
D RECT EXAM NATI ON
BY MR, KI RSCH
Q CGood afternoon, Ms. WIllians. Could you tell the
jury where you are enpl oyed.
R ght now?
Yes.
H re Connecti ons.
What sort of business is that?
It is a staffing conpany.
And what is your position there?
| am t he owner .
How | ong have you owned that conpany?
For 5 years.
What did do you before you opened up that conpany?

| worked at a staffing conpany called Personnel Plus.

o >» O » O » O » O > O F

How | ong were you there?
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A For about 11 years.

Q And when did you | eave Personnel Plus?

A I n 2004.

Q And what was your position towards the end of your
tenure with Personnel Plus?

| was the president/operating officer.

Was that -- where was that office |ocated?

That one was in the DTC

Ckay. That is the Tech Center?

Yep. Un-huh.

o >» O >» O >

And how | ong have you been in the staffing industry,
general ly?

A Si nce about ' 93.

Q Ckay. Wen you were at Personnel Plus, what sort of
services did that conpany provide, in terns of staffing?
A W provided payroll services, tenporary staffing for
adm ni strative and accounting positions.

Q Wil e you were at Personnel Plus, did you ever

participate in setting up a relationship wth a conpany

cal |l ed DKH?
A Yes.
Q Do you recall how that relationship began?

A They called us and wanted us to payroll two enpl oyees
for them

Q Did you at sone point schedule a personal neeting
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around the beginning of that rel ationship?

A Yes, | did.

Q Where did that occur?

A In Col orado Springs, at their office.

Q And do you recall who you net with at that neeting?
A Yes.

Q Who was that?

A Denetri us.

Q Do you renenber Denetrius's |ast nanme?

A Sorry, it escapes nme. Sorry.

Q Dd you -- did he give you any information about what
ki nd of business DKH did?

A Yes, he did.

Q What did he tell you?

A He told ne that they were devel oping software to --
that would -- for the police stations and Honel and
Security that would all talk to each other, and they could
do searches on backgrounds instantly.

Q Can you describe the place where you had the neeting,
where was that?

A It was in Colorado Springs. It was in a four or five
story building, and it was a fairly large sized office. A
bunch of cubicles enpty, as far as no people were in

t here.

Q D d you understand that that was DKH s office or
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sonmeone el se's”?

A | understood that was their offices.

Q Did you see other people in the office besides
M . Harper?

A No. There was no one else in there.

Did you have any conversation with M. Harper about
the lack of other people there?
A | did. He told ne that they were all at a
conventi on.
Q Did M. Harper identify with any nore specificity any
of the agencies that he said this software was going to be
used; that they were going to use this software?
A As far as which departnents -- police departnents?
Q Yes.
A He tal ked about several of them He nentioned
Honel and Security, Phil adel phia, New York and LA.
Q And did he nmake any statenents about where his
conpany stood, in terns of the finality of any sales or
any business with those entities?
A He said they were in the final process of it.
Q D d you have any understandi ng about how | ong --
A At one point he said within a week they were going to
be able to close on it and get on it.
Q When is this that you are having this neeting, do you

recal |l ?
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The first neeting?
Yes.

That was within a week of himcalling ne.

o >» O >

Ckay. And when is it that he called you? Do you
remenber that?
A As far as the specific date?

Q O at |east a nonth.

A It was in the fall. End of Septenber, beginning of
Cct ober .

Q And are we in 2003 or 20047

A 2003.

Q kay. Fall of 2003?

A Unh- huh.

Q Those statenents that he nade about expecting to get

t hat business, did those have any effect on your decision
about whet her you would, in fact, payroll enployees for
DKH?

A No. Because he didn't tell me that until he was past
due. In the beginning, he sent me his references and his
bank reference, and so we did references -- we called the
bank, and we called the other references, and decided to
go ahead and start doing business with them based on

t hose.

Q | see. Can | ask you to take a look at what is

marked for identification as Governnent Exhibit 290. 03.
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in front of you.

o >» O >» O > O »P

Ckay.

Do you see that --

Uh- huh.

-- exhibit?

Uh- huh.

Do you recogni ze that?
Uh- huh.

VWhat is it?

It is a request -- we were asking himto get us a

credit application.

Q
A Denetri us.

Q

back in response to that

A "' mnot seeing one. |'msorry.
Q

Denmetri us?

A That is not in ny file.

Q 290. 03?2

A Yes. Unh-huh.

Q Al right. Let's just,

let's start again.

A

677

right nowl wll ask you to ook in the folders there

Ckay. Wen you say "him" who are you referring to?

kay. And is this the application that you received

Is this the application that you received from

| do.

DARLENE M. MARTINEZ, RMR, CRR
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Q What is it?
A It is the credit application.
Q Ckay. |Is this a credit application you received back
from M. Harper?
A Yes.

MR. KIRSCH: Your Honor, | nove to admt and
publ i sh Gover nnment Exhibit 290. 03.

THE COURT: Any objection?

MR. ZIRPOLO  No objection.

THE COURT: Exhibit 290.03 will be admitted, and it
may be publi shed.

(Exhibit No. 290.03 is admtted.)

MR. KIRSCH: Can we expand the |ower half of that,
pl ease, the trade references.
Q (BY MR. KIRSCH M. WIllians did you say before that
you had contacted these references?
A | contacted the bank references. And | think Tina
contacted the trade references.
Q Who is Tina?
A She wor ked for ne.
Q Did M. Harper tell you anything -- give you any
information that would have told you that the people who
ran SW had sone personal relationship with hinf
A He did not tell ne that.

MR. KIRSCH: Your Honor, at this time | would ask
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to admt the certified public record marked as Governnent
Exhi bit 700. 05.

THE COURT: Any objection.

MR. BANKS: Your Honor, what exactly is 700.05?

THE COURT: It say State of Col orado Application
for Authority for SW/, Inc. It is certified.

MR. BANKS: No objection.

THE COURT: 700.05 is admtted.

(Exhibit No. 700.05 is admtted.)

MR. KIRSCH. May we publish that please, Your
Honor ?

THE COURT: You may.

MR. KIRSCH: Can we highlight the nanes -- go from
there down to the nanes, please. Thank you.
Q (BY MR. KIRSCH) Do you see this record on the
screen, Ms. WIllians, related to SW/, Inc.?
A Unh- huh.
Q I f you had been told that M. Harper had a
| ong-standing relationship with Lawanna O ark or Yol anda
Wal ker or Charlisa Stewart, would that have affected your
belief about the validity of that reference?
A W typically don't take references fromfamly
menbers or relatives. So | probably would not have
accepted it.

Q Al right. Thank you. D d you agree after that
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nmeeting to payroll sone enpl oyees?

A | did.

Q Do you recall who you payrolled?

A Stewart and -- | forget. Another gal.
Q Ckay.

A Sorry.

Q

Let ne ask you to take a | ook at what we have marked
as CGovernnent's Exhibit 291.02. Do you recogni ze those
records?
A Personnel Plus tinme slips that we pay out.
Q For what enpl oyee?
A Adiff Stewart.
Q Was that one of the people that you had payrolled as
part of this arrangenent?
A Yes.
MR. KIRSCH: Your Honor, | nove to admt Covernnent
Exhi bit 291. 00.
THE COURT: Any objection?
MR. BANKS: No objection, Your Honor.
THE COURT: Exhibit 291.00 will be admitted.
(Exhibit No. 291.00 is admtted.)
Q (BY MR. KIRSCH M. WIlians, do you think if you
| ooked at a docunent that that m ght refresh your nenory
about the nane of the other individual?

A | think | renmenber it. Kendra Haughton.
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Q Ckay. The tinme sheets, howis it that --

MR. KIRSCH. Well, Your Honor, could we publish
Gover nnent Exhi bit 291. 00, please?

THE COURT: You nay.

MR. KIRSCH. If you can just expand the text on
that for us, please.
Q (BY MR. KIRSCH M. WIIlians, can you explain, first
of all, what is the information that you gathered in this
time sheet?
A So, basically, the enpl oyee's nanme. The conpany they
work for. Then we have them break down the hours that
t hey worked per day, and total at the end. Then we al ways
have a signature fromthe client.
Q And is there any significance to the signatures --
the two signatures that are on that docunent?
A Wl |, the enpl oyees sign verifying that these are
true hours. And the client is verifying saying they
agreed to them and they were paid the hours.
Q Ckay. Do you use this -- these docunents at all in
doi ng the payroll?
A Yes.
Q How do you do that?
A W pay them based upon what is witten in the total
hours.

Q Al right. And do you care that those hours are

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

682

accur at e?
A Absol utely.

MR. KIRSCH. Special Agent Smth, | am going to ask
you to put that exhibit on the left side of the screen,
pl ease, and ask you to display page 2 of that exhibit
first, please.

| am sorry, Your Honor, can | have one nonent?

THE COURT: You may.

MR. KIRSCH: Can we go back to page 1 of that
exhibit? Then could | ask you to enlarge the hour bl ock.

Your Honor, now | would ask for perm ssion to
publ i sh what was previously admtted as Governnment Exhibit
141, page 5.

THE COURT: Al right. Yes, 141 has been adm tted.
You may publish page 5. Yes, it was.
Q (BY MR. KIRSCH) Now, can you see that exhibit on the

screen, Ms. WIllians?

A | do.

Q Do you see the nanme of the enpl oyee there?

A Unh- huh.

Q Is that the sanme enpl oyee as the one that was

represented in the time card we have up on the left?
A Yes.
Q And did you have any know edge that M. Stewart was

wor king for ETI Professional at the sane tinme he was
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wor ki ng for your conpany?
A | did not.

MR. KIRSCH: Could you pl ease expand the hours on
the right side there, Special Agent Smth.
Q (BY MR. KIRSCH M. WIIlianms, how do the hours that
were reported during that week to Personnel Plus conpare
to the hours that were reported on that ETI tinme card for
t hat week?
A They are the sane.
Q If you had known about this tinme card to the other
conpany there, would that have caused you to take any
action?
A Pr obabl y.
Q What woul d you have done?
A | probably would have called to find out what was
goi ng on.
Q Who woul d you have cal |l ed?
A Denetri us.

MR. KIRSCH: Thank you, Special Agent Smth.
Q (BY MR- KIRSCH) How is it that you tried to charge
DKH for the services that you were providing through
payrol li ng those enpl oyees?
A How did we bill then?
Q Yes.

A VW i nvoiced them

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

684

Q Can | ask you to |look now in another folder there.
It is marked as Governnent's Exhibit 292.00. Wen you
have had a chance to |l ook at those, | want to know if you
recogni ze those docunents.
A The invoices, yes.
Q And those are invoices for what?
A They ask us to invoice every two weeks, which we
woul d do every week. They asked us to go every two weeks,
so we nmade this exception for them
Q These are invoices for DKH Enterprises?
A Unh- huh.
Q From Personnel Pl us?
A Yes.
MR. KIRSCH: Your Honor, | would ask that
Governnent's Exhibit 292. 00 be considered adm ssi bl e.
THE COURT: Any objection?
MR. WALKER: No obj ection, Your Honor.
THE COURT: Exhibit 292.00 is nade adm ssi bl e.
(Exhibit No. 292.00 is found adm ssible.)
Q (BY MR. KIRSCH M. WIlians, did you get paynent,
or did Personnel Plus get paynent on those invoices that
were sent to DKH?
A No.
Q Did you find that out at sonme point?

A They had not when | left.
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Q Ckay. Now, let's go back to that tinme period when
the relationship is going on.

A Unh- huh.

Q During the relationship, did you find out that the
paynments weren't getting nade?

Yes.

Did you take any action after you found that out?

Yes.

o >» O >

What did you do?

A A coupl e separate occasions called, talked to him
He said he would set up a paynent plan with us. That
didn't happen. So then we cut off -- we called and ended
t he assignnent for the two people we were payrolling.

Q Do you recall approximately when you woul d have nade
the first call?

A Probably -- | don't exactly renmenber, but | would say
after 30 days.

Q After 30 days overdue?

A Probably right at 30 days. Because that neans we
woul dn't have recei ved paynent for four weeks.

Q And do you recall what M. Harper told you, then,
when you first called?

A It was typically the sane. W are right down to the
final. Witing for the signatures. W w Il have noney

wthin a week. W can set up a paynent plan.
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Q When you got that information during the first call,
did that have any effect on your decision about whether to
keep payrolling the enpl oyees there?
A You know, | believed him so | kept payrolling them
for a bit nore. Then we tried to set up a paynent plan.
Q And were you able to do that?
A No.
Q Did you ever get any paynents?
A No.
Q Did you notify the enpl oyees that you were going to
term nate them at sonme point?
A W notified themand told them The day we notified
them we said today is the last day we can payroll you.
Q Do you recall how they reacted to that?
A They were fine with it. They seened fine with it.
They just said okay.
MR. BANKS: (bjection, Your Honor, specul ation.
THE COURT: Sustained. No foundation.
Q (BY MR. KIRSCH) When you -- throughout the tinme you

were at Personnel Plus, were those invoices ever paid?

A No.

Q Did that have any effect on your pay at Personnel
Pl us?

A Yes.

Q And how?
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Any conmi ssi ons.
What happened to those conm ssions?
| didn't get any.

And ot herw se you woul d have?

> o >» O >

| woul d have gotten a percentage, yes.

MR. KIRSCH. Thank you, Ms. WIIians.

No ot her questions, Your Honor.

THE COURT: M. Banks, you nmay proceed.

MR. BANKS: Can | have a nonent, Your Honor?

THE COURT: You nay.

CROSS- EXAM NATI ON

BY MR. BANKS:
Q Ms. WIilians, a mnute ago you had said that
M. Harper told you about contracts. Then you foll owed
that up with he didn't tell you -- he told you about
contracts prior to engaging in business. Then you
followed up after you filled out -- later on, you said he
filled out a credit report, and you checked his banking
references, et cetera. Then you said he didn't tell you
about contracts until he was past due. Wichis it?
A | didn't say he didn't tell ne about contracts unti
he was past due. He told nme that they were getting ready
to sign the contracts. Wen the -- when his account was
past due, | called him and he said they were getting

ready to sign the contracts and would be able to get ne
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paynent after that.

Q And it is your testinony that that is what you just
said a few m nutes ago, correct?

A That is what | believe | said, yes.

Q Ckay. Now, there was a reference nmade to a credit
check of SW/?

A Unh- huh.

Q And do you have any reason to believe that SW was

not a legitimte business?

A No.
Q Is it illegal to -- in your opinion, is it illegal to
use a credit reference -- to use the appropriate credit

reference for his conpany if it isn't a valid credit
reference?

MR. KIRSCH: (bject to the reference of the opinion
regarding the legality.

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) Do you think there is a problemwth
usi ng anot her business for a credit reference that is a
| egi ti mate business?
A Can you repeat that?
Q Do you think there is a probl em using another
business that is a legitimte business as a credit
reference?

MR. KIRSCH: (bject to the rel evance of the
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W t ness' opi nion.

THE COURT: Overrul ed.

THE WTNESS: Do | think it is a problemto use
anot her business that is legitimate as a credit reference?
Q (BY MR. BANKS) Yes.

A No.

Q Did you conmunicate to M. Harper, either verbally or
in witing, that he cannot use any credit reference that
he m ght know sonebody who owns the business?

| don't recall if | did.

Do you recall the Los Angel es Police Departnent?

| do.

Do you recall New York Police Departnent?

Uh- huh.

o >» O > O >

But it is your testinony that you can't recall

whet her or not you told M. Harper you didn't want himto
use a credit reference that he m ght know personally --
know personal | y?

A Correct.

Q Now, how does Personnel Plus determ ne whether or not
they are going to engage in business with a client; is it
credit policy or what?

A We check their bank references and their, you know,
vendor references. And if they cone back where they are a

good reference, we will go ahead and work with them
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t hem
Q kay. So is it correct in assumng that M. Harper'
banki ng references, et cetera, cane back cl ean?

A Yes.

Q So, in other words, M. Harper had good credit?
A O what we were able to get, yes.

Q kay. And that was determ native in you noving
forward to engage in business; is that correct?

A Yes.

Q If the credit check had cane back poor, would you
have engaged in business with M. Harper?

A W woul d not have.

Q Thank you.

MR. BANKS: | have no further questions, Your
Honor .

THE COURT: Al right. Anybody el se?

MR. WALKER: No, Your Honor.

THE COURT: Any redirect?

MR. KIRSCH. No, thank you, Your Honor.

THE COURT: Al right. My this wtness be
excused?

MR. KIRSCH:. Yes, please.
THE COURT: Thank you very much, you are excused.

Government may call its next w tness.
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MR. KIRSCH: Your Honor, the Government calls
Gregory Krueger.
Ms. Barnes, if you could get Exhibits 320.01
t hrough 327, pl ease.
COURTROOM DEPUTY: Your attention, please.
CREGORY KRUEGER
having been first duly sworn, testified as foll ows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast names for the record.
THE WTNESS: Full nane is Gegory Krueger.
GREGORY KRUEGER
D RECT EXAM NATI ON

BY MR KI RSCH

Q M. Krueger, can you tell the jury where you |ive.
A | live in Thornton, Col orado.

Q And where do you work?

A Today | work for a conpany called Agile 1.

Q What sort of conpany is that?

Agile 1 provides work force managenent sol utions and
managed service prograns around contingent work forces.
don't know if that is hel pful or not.

Q Maybe | can get you to explain a little nore what a
contingent work force is?

A Contingent work force are tenporary workers that
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conpanies utilize to augnent their regular full-tinme
staff. Agile 1 provides a service of managi ng the
suppliers, tenp staffing agencies that then are utilized

to bring in the tenporary workers.

Q Is this the first job you have had in the staffing
i ndustry?

A No.

Q How | ong have you been in that industry?

A For 20 years.
Q Was part of that tinme wwth the conpany call ed
Prof essi onal Consul ting Network?

Yes.

Is that sonetines called PCN?

Yes, nost commonly.

A
Q
A
Q Wien was it that you were with that conpany?
A From 1992 until 2008.

Q Wat role did you hold at the conpany?

A Everything from a busi ness devel opnent manager, unti
2002, when | becane an owner of the conpany.

Q kay. And at that tinme, from 2002 forward, where
were you working -- where was the office where you worked?
A W were in Broonfield, Colorado.

Q kay. What sort of work did PCN do?

A Qur focus was in recruiting IT or technol ogy-rel ated

wor kers, both tenporary and full-tinme placenent.
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Q kay. Any particular focus of those kinds of

wor kers? It was technol ogy you sai d?

A | T, software engineers; infrastructure support; Ilike
network engi neers; system adm nistrators, as well. But
all of it centered around the technology industry; IT,

i nformation technol ogy.

Q Did you, while you were at PCN, did you provide a
service called payrolling?

A Yes.

Q How di d payrolling work for PCN?

A So, typically, in a payrolling solution, our client
woul d ask us to enploy a worker they had al ready
identified. It was a position that was not going to be a
full-tinme role for the client. A tenporary assignnent.
They wanted sonebody to enploy the person and take care of
wi t hhol di ngs and such.

So our solution was typically we wanted to cover
our enpl oyer costs, the w thholdings. Then typically
added an additional $5 an hour to the rate to pay for our
servi ces of managi ng everyt hi ng.

Q Ckay. Wiile you were at PCN, did you participate in
setting up sone business with a conpany cal |l ed DKH?

A Yes.

Q Do you renmenber when that was?

A It was 2002 or 2003. It has been so long. | am
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sorry.
Q That's all right. Do you renmenber how it is that
that relationship first began?

A Yeah. | was nmade aware of a request through a
col | eague of m ne who worked in our San Fran office that
he had been approached by sonebody from DKH that required
payrol l i ng services.

Q Dd you get a nane of that person who had nade the
appr oach?

A Yes.

Q And do you renenber that nane?

A Denetri us Har per.

Q kay. D d you ever have contact with a person naned
Cinton Stewart ?

A Yes.

Q After you got the nanme, did you nake contact wth
this person?

A Right. So ny colleague was in San Franci sco, and
since DKH was | ocated in Colorado, it automatically becane
ny responsibility. So | reached out directly to

Denetri us.

Q Ckay. And during those -- during that call, did you
get an understandi ng about what the business of DKH was?
A Yes. They were -- yes.

Q What was your understandi ng based on that call?
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A That they were devel oping software. | guess the best
way to describe it was enterprise software to assist |aw
enforcenment in their work.

Q Ckay. D d you exchange sone e-mails wth the person
that you were talking to at DKH at the beginning, as well?
A Yeah. And if | may say, | msspoke. | did

communi cate with dinton Stewart, not Denetrius, | think
at the begi nning when we were tal king about the need for
services. So ny apol ogy.

Q The first conversations were with dinton Stewart?

A Yes.

Q Al right. Dd you actually have -- at sone point
have a neeting at the DKH office?

A Yeah. | went down to Col orado Springs to neet
Cinton and Denetrius at their Colorado Springs' facility,
yes.

Q Can you describe that office?

A It | ooked like, you know, any other office. There
was i ndividual private offices. There was an open space.
And then there was a | arger space and a cafeteria. But
the larger space | was told was being prepared for
cubicles, as they were planning on grow ng and addi ng nore
peopl e.

Q Ckay. During this neeting, | think you just said you

met with dinton Stewart and Denetrius Harper?
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A Correct.

Q Dd they explain to you what their relationship was
wi th DKH?

A That they were, | guess, principals or, certainly,
you know, enpl oyees of DKH.

Q Was there any discussion during this neeting about a
conpany called | RP?

A Yes. And they were -- would you like me to explain?
Q Pl ease.

A So they were providing software engi neering
consulting services to IRP, was ny understandi ng.

Q "They, " meani ng DKH?

A Yes. | amsorry, yes.

Q Was there any discussion during that neeting with the
status of any contracts for business that DKH m ght have
had?

A Yes.

Q What was said about that?

A So there was di scussion about being engaged wth
Honel and Security, the FBI. And as | recall, there was --
they were in New York at one tine and engaged wth | aw
enforcenent in New YorKk.

Q Did they nane a specific agency in New York that you
remenber ?

A | want to say NYPD, but | mght not recollect that.
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Q Al right. Ws there any specific discussion about
whet her any of those contracts were actually in place?
A That they were -- that they were certainly engaged in
the work. So ny assunption was that they were -- you
know, that the business was being done today, and that
they are engaging in getting nore.

MR. ZIRPOLO  (bjection, speculation.

THE COURT: As worded, sustained.
Q (BY MR. KIRSCH) D d you -- what did you say that --
what did you say was told to you about the current status
of or about what they were doing at that tine? Can you
expl ain that again, please?
A That they were engaged in doing business with
Honel and Security and the FBI and a | aw enfor cenent
organi zation in New York.
Q Ckay. And at sone point did you agree to have PCN do
busi ness wi th DKH?
A Yes.
Q And t hat business was payrolling enpl oyees?
A Yes.
Q Was that decision nade before or after the neeting
that you had at the office, do you renenber?
A That decision to do business was done after that
meet i ng.

Q Did the information that you got about the business,
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in which DKH said they were engaged, did that have any

ef fect on your decision about whether to do business with
t henf

A Certainly.

Q Can you explain how that played into your decision?
A Vell, if they were -- | nean, if they were actually

i n business and engaging in a source of revenue, then we
knew we were going to be paid for providing our payrolling
servi ce.

Q Did you have any neetings with the enpl oyees that you
payrol |l ed there?

A Yes.

Q Do you renmenber where those happened?

A So one was down at the -- two people | net and signed

contractual agreenents wi th, enploynent agreenents with at

the DKH or -- it was described as the IRP offices --
Q Ckay.
A -- where they were performng the work. And then one

of the workers cane to ny office in Broonfield to sign his
enpl oynent agreenent.

Q Do you renmenber the names of those enpl oyees?

A | want to say Ms. Banks. | can't renenber her first
nane.

Q | don't want to nake it a nenory test for you. Let

me ask you -- we wll cone back to that in just a mnute.
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Ddyou -- howis it that PCN kept track of the tine that
t hose enpl oyees wor ked?

A Each enpl oyee was given a paper tine card, basically,
which they would wite down the nunber of hours they

wor ked for each day, and then were required to have an

aut hori zed person sign off on those hours, and that
constituted -- their signature constituted that the work
was perforned and was satisfactory. And we took those
hours and turned that into an invoice.

Q Ckay. Let nme ask you to look -- there should be a
folder up there marked with the nunber 321.00.

A 321. 00?

Q Yes. There is a docunent or set of docunents narked
as governnent exhibits with that nunber in that folder.
Can | ask you to look at those? And | want to know if you

recogni ze those docunents.

A Yes, | do recognize them
Q Wat are those docunents?
A These are the tinme cards.
Q Is it for the enployees that PCN payrolled at DKH?
A Correct.
MR. KIRSCH: Your Honor, | nove to admt Governnent
Exhi bit 321.

THE COURT: Any objection?

MR. BANKS: No objection, Your Honor.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

700

THE COURT: Exhibit 321.00 will be admitted.

(Exhibit No. 321.00 is admtted.)

MR. KIRSCH. Can we publish the first page of that,
pl ease, Your Honor?

THE COURT: You nmay.
Q (BY MR. KIRSCH) W are going to put that up on the
screen for you now, M. Krueger. And this -- over there
where it says "Contractor Nane," is that one of the people

that you payrolled there?

A Yes.

Q Now, it says "Contractor." Before you had descri bed
t hose people as enployees of PCN. |Is there a discrepancy
t here?

A It's an interchangeable -- tends to be an

i nterchangeable term But they did sign -- you know, they

signed an enpl oynent agreenent. W issued W2s.

Q Ckay. And then how does the -- how do the tine
sheets works, in terns of the hours reported there?

A Yeah. So we invoiced twice a nonth and paid twice a
nmonth. So they would report hours the 1st through the
15th, and then the 16th through the end of the nonth.

Q kay. And on this formthere are circles around the
nunbers and the dates. Just to nmake sure we understand
how this works --

A So, in this instance, the enpl oyee worked the 21st,
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22nd, 23rd of the nmonth of July that first row And then,
obvi ously, the other dates until the end of the nonth for
the second row. And then it is totaled for nunber of
hours in that two-week period, for the 15-day peri od.

Q As you | ooked through that exhibit, did that refresh
your nenory about the nanes of the other enpl oyees who
were payrolled?

A Yes.

Q Who?

A WIllie Pee and Esther Banks and Ken Bar nes.

Q And these tinme sheets, howis it that they actually
got processed by PCN, the physical processing?

A Once they are signed, the person was to give a copy
to the authorized person so they would have a record of
it. And then it would be faxed to the San Franci sco

of fice, where our back office operations handled it from
there. They would collect the hours, submt that to
payroll, and then obviously create an invoice to be
generated and then sent to the client.

Q Before we tal k about the invoices, | want to ask you
just a little bit nore about the tine cards and the
payroll. D d you ever get any information while this

rel ati onship was happening that M. Barnes was worKking
full time at another staffing conpany?

A No.
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Q If you had gotten that information, would that have
had any effect on what you were doing in terns of

payrol ling hinf

A Yeah. | would have sone questions.

Q What woul d you have done about those questions?

A Well, | guess first and forenost, | would want to
know if the client knows this, because they identified the
person that they wanted us to payroll. So | would want to
make sure that was satisfactory; that was all square and
everyone was on board. Qutside of that, | wouldn't have
any significant concern if the client was aware of this.
Q Al right. You nentioned that the tinme cards got
used to create invoices, too, as well, | think?

A Yes.

Q Can | ask you to look at what is marked for
identification as Governnent Exhibit 322.00.

Ckay.

Do you recogni ze those docunents?

Yes.

What are these?

These are invoices.

Dd they come from PCN?

Yes.

o >» O >» O > O »P

Were they sent to DKH as a part of this business you

have been descri bi ng?
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A Yes.

MR. KIRSCH: Your Honor, | would ask the Court to
find that Governnment Exhibit 322 is adm ssible.

THE COURT: Any objection?

MR. BANKS: No objection.

THE COURT: Exhibit 322.00 will be found
adm ssi bl e.

MR. KIRSCH. Thank you, Your Honor.
Q (BY MR. KIRSCH) Those invoices, did you say that
those were handled in the California office, as well?
A Yes. They are generated there, then they were
mai | ed.
Q Mailed to the clients?
A To the client, yes.
Q At sone point did you learn -- get any information
about whether or not DKH was paying these invoices?
A Yeah. | was nmade aware by ny business partners that
we had out st andi ng paynents.
Q When you got that information, did you take any
addi tional steps?
A Phone calls and e-nmail s.
Who did you direct those to?
To Denetrius and to Cinton.

Do you renmenber when that started?

> O > O

2003. Gosh, | amsorry, | don't renenber the nonth.
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Q Ckay. Let's see if we cantie it to sonething el se.
A Yes.

Q Are you able to tie that in any way to, say, a due
date of the first invoice -- due date of the invoice on
the first paynent?

A Yeah. Well, when anything went past 30 days, we were
made aware that, you know, that sonething had gone past.
And then, you know, that is when we woul d make a quick
phone call, just to nmake sure that everything is in
process for paynent to be nade.

Q Did you get an inmmedi ate response from M. Harper
when you started maki ng those calls?

A No.

Q At sone point did you get a response from M. Harper?
A Yes.

Q And did he give you any information about when he
expected to pay during that conversation?

A It was a letter. And the conversation or the nessage
was that it was a | engthy procurenent process, or sone
issue with the agency that they were engaged with in
payi ng them

Q Can | ask you to take a |l ook at what is marked for
identification as Governnment Exhibit 326.01.

A Al right.

Q Do you recogni ze that?
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Yes.
Q Is that the witing that you were just describing?
A Yes.
MR. KIRSCH: Your Honor, | nove to admt Governnent

Exhi bit 326. 01.
THE COURT: Any objection?
MR. BANKS: Could | have one nonent, Your Honor?
THE COURT: You nmay.
MR. BANKS: No objection.
THE COURT: Exhibit 326.01 is admtted.
(Exhibit No. 326.01 is admtted.)
MR. KIRSCH: May we publish it, please, Your Honor?
THE COURT: You nay.
Q (BY MR. KIRSCH) M. Krueger, this letter is
addressed to Stewart McNab. Do you know who that is?
A Yes. He was an attorney that we engaged to help us
in our collection.
Q Ckay. And then you nade a reference to sonething
about slow paynents. Can you explain where that is in the
letter here?
A In the second paragraph.
THE COURT: There is a stylus on the top of that.
THE WTNESS: It is kind of hard to read here sone
of that. So they talk about "it is a well known and

accepted fact that conpani es doing business with the
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governnent can be subjected to slow paynents.”™ So this
area here.

Q (BY MR. KIRSCH) You are in the mddle of the second
par agr aph?

A Yes.

MR. KIRSCH. And can we scroll that down just a
little bit, please, Special Agent Smth. | amsorry,
scroll it up.

Q (BY MR. KIRSCH) That's Decenber 23, 2003.

A Ckay.

Q And, fromlooking at the tinme cards, it appeared that
that one we had up on the screen was from July of 20037

A Ri ght .

Q Did you have an understanding in July of 2003 that

t he procurenent process wouldn't have been done by
Decenber of 20037

A No.

Q Did, at sone point -- were any paynents nmade in
accordance with this schedul e?

A No.

Q The total of the outstanding invoices there, $67, 000,
does that conport with your nenory of the total ?

A No, that was -- this nunber is |ess.

Q This nunber is |lower than the ultimte total ?

A Correct.
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THE COURT: M. Barnes, how does he erase that?
COURTROOM DEPUTY: Bottom right-hand corner, just
touch it.
THE WTNESS: Sorry.
Q (BY MR. KIRSCH) At sone point did you term nate the
PCN rel ati onship with DKH?
A Yes.
Q And did you notify the enployees that they were being
term nat ed?
A Yes.
Q Did you have a conversation wwth M. Barnes when you
notified himabout that?
A Yes.
Q Do you recall M. Barnes' response when you told him
that he was going to be term nated?
A Yes.
Q What did he say?
A Vell, | had asked himif he knew what the issue was,
and us not getting paid, since he was at the client site.
Q What did he tell you?
A He said he didn't know any issues what soever.
Q Did you ever nake a trip to the DKH office as a part
of your collection efforts?
A Yes.

Q Do you renenber approxi mately when that was?
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A So, that was -- | ooking at and seeing those dates
now, that was probably in -- after that point in tinme or

right around that tinme we approached an attorney. After

we -- so, I'll back up.

Wien we -- prior to reaching out to an attorney to
help with our collection, | called and said I was com ng
down, | want to talk to you about the situation.

Q Who did you call?

A | called Denetrius on that one.

Q Did you actually speak to M. Harper?

A No.

Q Did you | eave a nessage?

A Yeah.

Q How did you | eave nessage? Was it on a voicenail,
receptionist? Do you renenber?

A It was nost |ikely voicemil.

Q Ckay. D d you, in fact -- did you tell himthe day

and time you were com ng?

A | told himl was com ng down that afternoon.
Q Ckay. D d you, in fact, go there that afternoon?
A Yes.
Q What happened when you got there?

The -- there is a | obby and then secured doors into
the offices. So | rang -- | think they had a phone out
there, as | recall. | rang. | don't recall getting
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anybody, but decided | would just wait in the | obby until
sonmeone cane out, or cane in, and mght be able to direct
me to Denetrius or Cinton to have a conversation about
what is happening and why is this -- why are we not
getting paid.

Q Did you end up nmaki ng contact with anybody that day?
A A gentleman cane out. He identified hinself as David
Banks. And he said, what are you doing here? And | said,
| am here to talk to Denetrius or inton and to find out
why our conpany is not getting paid. And his response
was, you know, sonething along the lines of things can get
kind of ugly doing sonething like that. | don't know what
your issue is. They're not associated with me and | RP.
That is a different conpany. Deal with them So
sonething to that effect. | can't renenber it verbatim
Q Did you have -- end up having any conversation with
M . Banks about a conpany called Leadi ng Teanf

A | asked about that. Yes, | asked about that.

Q And what -- do you renenber what you asked?

A Vell, | said -- as | recall, | said that, you know,
Cinton and you are all a part of Leading Team as well.
Q What did M. Banks say in response to that?

A Sonmething to the effect that that is a different
conpany and has nothing to do with what we are doing

t oday.
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MR. KIRSCH. Thank you, M. Krueger.
THE COURT: M. Wl ker?
CRCSS- EXAM NATI ON

BY MR. WALKER:
Q Hel | o, M. Krueger.
A H .
Q You related earlier that in your first conversations
with Cdinton Stewart and Denetrius Harper, that they
mentioned to you that the conpany was close to cl osing
contracts with the NYPD, in your words?
A | don't know, did | say "close"?
Q Yes. | wote down, quote, close to closing contracts
with the NYPD. Wuld that be an accurate recollection?
A | don't recall saying "close.”™ But if I -- | don't
recall saying "close.” | know that | was told that they
were in New York working to do business with the NYPD.
Q Wul d you disagree with that restatenent of your
recol l ection?
A | would say that what | understood was that the
busi ness with New York PD had not taken place yet.
Q Thank you. You also said -- and these are from ny
witten notes. | wote themin quotes. They were engaged
with the DHS, the FBlI, and in New York and engaged with
the NYPD. Wuld you agree with that --

A Yeah.
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Q -- statenent -- restatenent?

And so did anyone at the conpany ever express to
you that they had closed a contract with any of those
conpani es that we just agreed on that they were engaged
with?

A Yes. M recollection is that there was business --
that a business was closed with the Departnent of Honel and
Security. That is what | recall

Q Coul d you repeat that?

A | said that it was ny recollection that | was told
that they closed business wth the Departnent of Honel and
Security.

Q Even though you said earlier that they were close to
closing contracts and engaged with these busi nesses?

A | amtelling you what | recollect, and that was that
you folks -- the conpany was had cl osed business with the
DHS;, was engaged with those agencies to provide software.
Q And could you just tell us how I ong you have been
engaged i n busi ness devel opnent or sal es?

A | have been in a business devel opnent role for
20-sone years.

Q And in the course of your other business devel opnment
experi ences, when other conpanies told you they were
engaged with conpanies, did you take that to nmean that

they had contracts with those conpani es?
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A Yes.

Q So that led you to nake the assunption in this case,
as wel |l ?

A | don't know if it was an assunption. | was under
the inpression that work was being done; that it was an
on- goi ng busi ness rel ati onship.

Q Al right. So you were under the assunption and the

i npressi on, even though that was never stated to you?

A | guess | don't understand what you are trying to ask
ne.
Q | amjust trying to get clarity on the statenents

that were nmade by DKH, versus your assunptions or

i npressi ons of those statenents.

A So | don't know if I can nake it any clearer. But
everything that | heard led ne to believe that the

busi ness was bei ng conducted. That you were -- that DKH
was invoicing a client and getting paid for the work it
was perform ng.

Q kay. D d DKH tell you that they were invoicing and

bei ng paid by any of these agencies we just discussed?

A | can't say that they said we are invoicing and bei ng
pai d.
Q And in your -- in the conpany's decision, PCN s

decision to extend credit to DKH, were you involved in

t hat deci si on- maki ng process?
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A | am sorry, could you repeat that?

Q Yes. Wre you involved in the decision-nmaking
process of extending credit to DKH?

A | was involved in the decision to determ ne whet her
we were going to payroll three workers.

Q Can you describe the discussion in that

deci si on- maki ng process; what factors were consi dered?

A VWl 1, one was going down to the office and seei ng
that it was a legitimate business office; that there were
peopl e there and that there was a di scussi on about the
busi ness that DKH was invol ved in.

Q And so once you nade those considerations, based on
what you had seen and heard, you felt that it was a good
decision to go forward and extend DKH credit and perform
the payrolling they had requested?

A W didn't extend credit.

Q And for PCN, then, that statenent says that you don't
consi der paying the enpl oyees pay up front and being
reinbursed later as a credit situation?

A | don't normally think of it that way at all, no.

Q What is PCN s policy for approving soneone to have
enpl oyees payrolled on their behal f?

A VWll, to ensure that the conpany is legitinate to the
best of our know edge. Typically, what we would do --

Q Do you run a credit check; a Dun & Bradstreet, for
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exanpl e?
A No. Typically, we don't.
Q Do you ask themto fill out a credit application?
A No.
Q So it is really just a subjective exercise? Yes or
no, would that be correct?
A It is a determ nation of a good-faith relationship.
Q And in doing that evaluation, given that no credit
app was filled out, that you didn't ask for any
i nformati on about revenues, assets, noney in the bank,
would it be fair to say that no m srepresentati ons were
made?

MR. KIRSCH: njection, |ack of foundation.

THE COURT:  Sust ai ned.
Q (BY MVR. WALKER) M. Krueger, other than a credit
app, which was not filled out, did DKH rmake any

representations about revenue that they currently had?

A | don't recall.
Q Let's nove on and go back to your statenents earlier
about you woul d have been concerned -- or you woul d not

have been concerned if the client had no problemwth
soneone they were staffing or had payrolled noonlighting.
So is this practice sonething, in your experience, that
you have seen done fromtine to tine in the IT world?

A Well, again, if the worker is self identified by the
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client, I would assune -- and | would want to know if the
-- if this worker has the perm ssion to do sonething el se
outside of what they are doing with the client that we're
bei ng asked to engage with.

Q kay. So given that, is it fair to say this is
sonet hi ng that does happen in the I T world?

A Yeah. Typically they are independent contractors

that may do that.

Q Ckay.

A Which is separate from W2 enpl oyees.

Q But that is sonething that is done in the IT world?
A Yes.

Q If you recall, on Governnment Exhibit 326.01 -- that
was the letter fromDenetrius Harper. |If you would | ook

at that again.

A Yes.

Q If you |l ook at the mddle of the second paragraph, it
references "slow paynents during the procurenent cycle."”
Do you see that |ine?

A Yeah.

Q Tell nme what that |ine neans to you?

A It means that, to ne, that your invoices aren't
getting paid.
Q Is that the way you would word that type of

situation?
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MR. KIRSCH. (njection, relevance.

THE COURT:  Sust ai ned.
Q (BY MR. WALKER) In saying that a conpany's invoices
are not being paid, is the invoicing process occurring
during the procurenent cycle?

MR. KIRSCH: njection, |ack of foundation.

THE COURT:  Sust ai ned.
Q (BY MR. WALKER) In the process of closing business
wi th custoners, as an experienced sal esnan, you go through
certain steps; correct? And those steps involve
soliciting, providing information about your product or
services to the business that you are trying to close, and
that would be called the procurenent cycle, would you
agree, of having that process go through and it being
approved to provide your services or products to that
client?
A In certain selling cycles and selling instances, yes,
you are dealing wth procurenent.
Q And then once you have been approved to provide those
services or products to that client, would you agree that
you then pass the procurenent cycle?
A Yes, if you have been sel ected.
Q Ckay. And so the statenent, "slow paynents during
the procurenent cycle," does not really nmake sense?

MR. KIRSCH. (njection, |ack of foundation.
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THE COURT: Overrul ed.

THE W TNESS: Repeat the question, please.
Q (BY MR. WALKER) So given our exercise of going
t hrough the procurenent cycle and saying that you
successfully convinced the client to purchase our services
or products; now we are providing those services and
products. You would agree we are now past the procurenent
cycle? Does this phrase, "slow paynents during the
procurenent cycle" nake sense to you?
A Reading that, no, it doesn't. |If you are receiving
i nvoi ces, you would be outside the procurenent cycle.
Q Thank you. And in your dealings with M. Harper, how
woul d you characterize your inpression of his business
acunmen?
A He struck me as one of many IT contract consultants
that 1've met in the past. CQutside of that, the only
other thing that | would recogni ze about his business
acunmen was his |ack of conmmunication and response to
| egi ti mate busi ness questions once we weren't receiving
payment .

MR. WALKER: Thank you.

THE COURT: Anybody el se?

MR. BANKS: Nothing further, Your Honor.

THE COURT: Any redirect?

MR. KIRSCH:. Yes, please, Your Honor.
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REDI RECT EXAM NATI ON
BY MR. KI RSCH
Q M . Krueger, you nentioned in response to one of
t hose questions, | think, that you were trying to set up a
good-faith relationship --
A Yes.
Q -- with the conpany. Wen you were trying to do
that, do you rely on the information that is provided by
the other conpany that you are trying to do business with?
A Yes.
Q You were al so asked about this idea about extending
credit. Ws that the business that PCN was in?
A No.
Q Is that how you -- is that how you thought about the
i dea of payrolling enpl oyees sonewhere; that that was an
extension of credit?
A No, not at all.
Q You were al so asked about the concept of noonlighting
or people working for a couple of different places.
A Unh- huh.
Q Have you ever, in the course of your career with
staffing, have you ever seen a situation in which the sane
enpl oyee was being payrolled for the sanme client through
mul tiple staffing conpanies at the sanme tine?

A No. | have never ever seen that.
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Q Are you aware of any legitimte reason for a conpany
to do that?
A Not at all

MR. KIRSCH. Thank you, M. Krueger.

THE COURT: Al right. My this wtness be
excused?

MR. KIRSCH: Yes, Your Honor.

THE COURT: Al right. Thank you very nuch,

M . Krueger, you are excused.

W are at the end of today. Renenber, tonorrow we
will only go until noon, then you are excused for the day
because | have another court hearing in the afternoon. So
hopefully you will be able to get sone rest and
rel axation.

So the jury is excused. Renenber, you are not to
talk to anyone about this case at all, and that neans --
don't know whet her you got acquainted with Ms. DeJdong, but
you do not discuss anything with her, as well, and not
anong yourselves. No research. Go out and have a good
evening, and we wll see you at 9 o' clock sharp tonorrow
nor ni ng.

The jury is excused.

(The following is had in open court, outside the
heari ng and presence of the jury.)

THE COURT: You may be seated. Al right. So we

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

720

just need to know whether or not we need to do additional
voir dire with the juror who indicates nenbers of his
staff worked for Cherokee Nation.

MR. BANKS: W don't feel any need to proceed any
further.

THE COURT: (Ckay. That would be ny inclination,

MR. KIRSCH. The Governnent agrees with that, Your
Honor .

THE COURT: Al right. So at this point, we can
tell himthere is no problem |Is that all right?

MR. BANKS: That is fine.

MR. KIRSCH: Yes, Your Honor.

THE COURT: M. Barnes, | will allow you to do
that, so | have no conmunication outside of the rest of
the parties.

Al right. So anything else that needs to be
brought to ny attention?

MR. KIRSCH: Your Honor, | just wanted to ask. |
had assuned that Ms. Martinez transcribed the suppl enental
instruction that was given to the jury today. Amw | right
in that assunption?

THE COURT: Yes, she did. | also submtted it to
Ms. Barnes to copy to nake it part of the record as a
supplenental. And | also have the note from Ms. Dedong

that needs to be scanned and nade part of the record. And
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this note will also be scanned and nmade part of the
record.

MR. KIRSCH. Thank you, Your Honor.

THE COURT: Anything further?

MR. BANKS: Not from us.

THE COURT: Al right. | amsorry, M. Kirsch?

MR. KIRSCH: Can | ask one nore scheduling
guestion, Your Honor? Do we assune that the schedule for
the first half of tonmorrow will be standard; a m d-norning
br eak?

THE COURT: Yes. W can't nake themsit, and we
can't make Ms. Martinez do nore than that.

MR. BANKS: Thank you, Your Honor.

THE COURT: Anything further? Al right. W'l|
see you bright and early. Be here so we can get ready to
go at 9 o' clock. | appreciate the fact you were ready to
go 5 mnutes early this norning.

Al right. Court is in recess.

(Court is in recess at 4:58 p.m)
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