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OCTOBER 17, 2011

(Proceedi ngs cormence at 8:31 a.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Al right. W had a series of e-mail nessages
com ng over the weekend. M. Banks, M. Wl ker, do you
w sh to address ne?

MR. WALKER: Yes, Your Honor. The first matter is
on the attenpt to serve FBI Agent Robert Men. W have
been attenpting to serve himfor several days. The person
first attenpting to serve himactually went to his office
as late as Friday and was told that he was in staff
nmeetings. After leaving the building for 30 mnutes to an
hour, she returned and was told he had left for the day.

Upon being told he was gone for the day and had
gone hone, she went to his hone to attenpt to serve him
but was not able to find himat his honme. W nmade
subsequent attenpts the rest of that day, and weren't able
to reach himat hone. And so we had another server go to
his hone on Saturday and Sunday.

W did understand from M. Kirsch that his plans
were to go on vacation and go hunting, but we did not want
torely on that information, given that bad weather is

comng in in the nountains where he is going hunting. So

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1950

on the off chance he changed his plans or was still at
hone, we wanted to continue to try to serve him

When the server last went to M. Men's hone, he
was approached by an FBI agent as he was parked up the
street, who told himthat he was not to try to serve Agent
Mben. And as far as our understanding is, the FBI had no
reason to be involved in that matter with us serving our
own W tnesses. And so we reached out to U. S. Marshals to
attenpt to serve him in case he had changed his plans and
may have been in town.

The U. S. marshal informed us if he is, indeed in
town, they would attenpt to serve him And they al so
suggested we mght talk to the Court, if heis in tow, to
hel p to assist in serving Agent Men.

THE COURT: Last Wednesday or Thursday, when we
were discussing witnesses, it was ny recollection that you
all had indicated, as the Governnment has indicated, that
you were not going to be calling Agent Men.

MR. WALKER: Yes, Your Honor. That was our initial
thought. But after review ng testinony of Agent Smth and
others, we determned it would be beneficial for us to
call Agent Moen.

MR. BANKS: Also, Your Honor, we did clean up the
list sonme nore based on the testinony of Agent Smth. $So

we did rel ease sone other wi tnesses based on that, and did

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1951

alittle re-work of final wtnesses, and that was pretty
much what we concluded. So you will find that a nunber of
W t nesses have been elimnated. And we expect to be

wr apped up here, with the only outstanding issue to be
Speci al Agent Moen.

THE COURT: So at this tine you do not intend to
call any of your listed witnesses at all? M. Vilfer?

MR. WALKER: | can give you a run down on each
wtness. W will not be calling Mkel Nelson. | believe
we indicated that his testinony would be cumul ative. And
in speaking with Agent Powers, fromthe FBI, his know edge
was very mnimal, and we were able to get the testinony
required from Agent Smth.

Paul Beebe --

THE COURT: | amtrying to find Agent Nelson. What
page of your list is he on?

MR. BANKS: M kel Nelson, M-I-K-E-L.

MR. KIRSCH: First page of the defendants' list, |
bel i eve, Your Honor, is M. Nelson.

THE COURT: Al right. Wo was the second one,

t hough?

MR. WALKER: The next one was M. Powers.

THE COURT: Yes. Wiere is M. Powers? | see him
he is on page 4. Al right. You are not calling

M . Powers?
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MR. WALKER: W are not calling M. Powers.

THE COURT: Because?

MR. WALKER: Because we were able to elicit the
required testinony from Agent Smth.

THE COURT: Al right.

MR. WALKER: And, as well, we will not be calling
M . Beebe.

THE COURT: M. Vilfer?

MR. WALKER: W will also not be calling
M. Vilfer, Your Honor.

THE COURT: M. Mng Cong Lee?

MR. WALKER: M ng Cong Lee, we wll not be calling,
Your Honor. And | believe we also have Lam Ha on our
list. W will not be calling M. Lam Ha.

THE COURT: WIllie Pee?

MR. WALKER: Your Honor, we will not be calling
M. WIlie Pee.

THE COURT: You already told nme Shaun Haughton you
aren't going to call. GCraig Simons, you were not goi ng
to call. M. Cooper?

MR. WALKER: M. Cooper, we will be calling, Your
Honor, and he will be present this norning.

THE COURT: So M. Cooper will be here this
nor ni ng?

MR. WALKER: Yes, Your Honor.
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THE COURT: M. W therspoon?

MR. WALKER: M. Wtherspoon, we wll be calling,
and he will be here this norning.

THE COURT: ay. And you said you are not going
to call any of the three witnesses from Bearing Point?

MR. WALKER: That's correct, Your Honor.

THE COURT: M. Pisciotta?

MR. WALKER: Pisciotta, we will not be calling him
ei ther, Your Honor.

THE COURT: M. MclLaughlin?

MR. WALKER: No, Your Honor, we will not be calling
her .

THE COURT: M. Zell enbaba?

MR. WALKER: Your Honor, our intentions were to
call her, but we weren't able to |locate her in tine since
she was out of the country.

THE COURT: M. Rosal es?

MR. WALKER: M. Rosales we wll be calling. And
he is scheduled to be here this norning.

THE COURT: M. Castleberry, you said you were not.

MR. WALKER: W are not calling him

THE COURT: M. SanAgustin?

MR. WALKER: No, Your Honor, we will not be calling
hi m

THE COURT: M. Bowden?
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MR. WVALKER: No, we will not be calling her.

THE COURT: You already said M. Ponzi you are not.
M. Beltran?

MR. WALKER: No, Your Honor, we will not be calling
hi m

THE COURT: M. Belrose, you said you are were not
going to be calling?

MR. WALKER: That's correct, Your Honor.

THE COURT: M. Ganelli?

MR. WALKER: That's correct, Your Honor.

THE COURT: You are not calling hinf

MR. WALKER: W are not calling M. Ganelli.

THE COURT: M. Fuselier?

MR. WALKER: M. Fuselier, we are not calling him

THE COURT: M. Broerman?

MR. WVALKER: We will not be calling M. Broernman,
Your Honor .

THE COURT: M. Perry?

MR. WVALKER: We will not be calling M. Perry.

THE COURT: And you said M. Hale, M. Holland and
M. Crockett you were not going to call. You told ne that
| ast week.

MR. WALKER: That's correct.

THE COURT: And none of the Phil adel phia peopl e

were you going to call?
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MR. WALKER: We will not call any of the
Phi | adel phi a peopl e, Your Honor.

THE COURT: And Lorne Craner?

MR. WVALKER: W will not be calling M. Craner.

THE COURT: You already told nme Theo Gregory, Rick
Gonzal es, you were not going to be calling. M. Brown?

MR. WALKER: M chael Brown, we will not be calling
M. Brown.

THE COURT: M. Smith, you already did. M. Men
is the one that is at issue. M. Black, you are not going
to call?

MR. WALKER: That's correct, Your Honor.

THE COURT: And M. Anderson you are not going to
call?

MR. WALKER: That's correct.

THE COURT: Al right. Now, with respect to
M. Moen, when did you first start attenpting to serve
hi n®?

MR. BANKS: Earlier they tried to |locate him |
think in Denver. They could not |ocate himin Denver.
Then, finally -- that was about a week and a half ago.
They anticipated that he was in the Denver office. They
did not locate him Finally, sonmetine |ast week, they
determ ned that he was in Colorado Springs, and that is

when service proceeded with M. Moen.
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THE COURT: Al right. Wo attenpted to contact
whom | ast week to find out where he was | ocated?

MR. WALKER: Your Honor, | am not all together
certai n about which of our support staff attenpted to
contact M. Men and what resources they used to get that
information. | know Ms. Stewart and Ms. (Goggans were
involved. | amnot sure exactly to what extent she was
involved in attenpting to serve M. Men.

THE COURT: And when you say they attenpted to
contact himin Denver, what did they do, place a phone
cal |l ?

MR. WALKER: Your Honor, | believe they tried to
use internet resources, and also tried to nmake tel ephone
calls to the FBI office in Denver. |'mnot all together
certain exactly who they talked with. And M. WIIians,
who is in the back of the courtroom attenpted to serve
himat his residence.

THE COURT: This weekend?

MR. WALKER: Yes, Your Honor.

THE COURT: After you indicated you weren't going
to call hinf

MR. WALKER: That's correct, Your Honor.

THE COURT: Wiat is the basis of the testinony you
need to elicit fromhimthat has not been -- you all

i ndi cated on Thursday you weren't going to call him It
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was only after you put Agent Smth on the stand, and even
then, not until the weekend that you informed anyone that
you were intending to call him Wat is the basis of the
need for his testinony?

MR. BANKS: Well, M. Men -- there is a disturbing
pattern with regard to M. Men's -- not necessarily
interrogation technique, but there is a disturbing pattern
in change of w tness statenents between M. Smth and
M. Men. And it is a rather clear pattern that when
M. Moen got involved, it appeared the wtnesses started
to change their statenents. And they're definitely
i nconsi stent between M. WIlianms and M. Moen.

And there is a pattern of what appears to be
alignment with the Governnent's Indictnent; that the
individuals did not originally provide that information to
M. Smth. So there is a clear distinction between
M. Men and M. Smth. Not only years later did M. Mben
actually do the interviews, which nmakes it even nore
unlikely that witnesses recalled information in a clearer
fashion than they did wth M. Smth.

W also would like to address a couple of --

THE COURT: | need nore specifics. So, in terns
of -- you cross-examned all of the witnesses that were
brought in to testify that were fact witnesses fromthe

staffing conpanies. You used those statenents with the
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FBI to inpeach them correct?

MR. BANKS: Correct, we did.

THE COURT: So what is M. Men's testinony going
to add to anything? Agent Smth interviewed themearly
on. Wen did Agent Moen interview thenf

MR. BANKS: A couple years later.

THE COURT: So several years later M. Men
interviewed them Howis M. Men's testinony going to
make any inpact on your defense? You have actually
cross-exam ned each of the w tnesses using both of those
statenents.

MR. BANKS: Correct, Your Honor, in sone cases.
But, also, as early on as we said, the notivations of the
Government in this case have not been, at |east from our
perspective, very pristine in their actions. And
M. Men, obviously, is a part of providing information
and gathering information in a very, what | call
collective fashion, to kind of fit what the Governnent's
case was. And we feel like there is a clear pattern of
behavi or in Agent Moen in doing that. W also --

THE COURT: Now, that pattern, if it existed,
wasn't changed by Agent Smth's testinony on Thursday.
And on -- | don't renmenber if it was Wdnesday or Thursday
when | went through the w tnesses, you all had deci ded

that Agent Moen's testinony wasn't inportant enough for
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you to continue to attenpt to serve him and you indicated
in court that you were not going to call him So what
changed?

MR. BANKS: Well, one thing that changed was the
testi nony of Agent -- obviously, of Agent Smth,
hi ghl i ghted sone things in our head from what we had seen
in discovery, that M. Men wuld need to cone provide
particul ar testinony regarding his activities during the
i nvesti gation.

THE COURT: And why didn't you raise that as an
issue while we were still all in court and Agent Mben was
still in town?

MR. BANKS: Well, what we were trying to do, Your
Honor, was trying to clean up the witness list so we can
get, at |least, witnesses who are not going to be
curmul ative, and just trying to re-evaluate who is going to
be our final set of witnesses. As you have seen from
M. Wal ker, we have elimnated a | ot of w tnesses. Sone
for various reasons, sone by virtue of we just couldn't
| ocate. And at this point, we don't think they were going
to add too nuch to our defense.

But we do feel like Agent Mden is relevant with
regard to questions we have to ask him W also would
like to put sone of the Governnent exhibits in front of

himand actually ask him sone questions regarding that, as
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well, and his know edge of certain exhibits and things
al ong those I|ines.

THE COURT: And what relevance is his know edge of
certain exhibits? Are these exhibits that were taken
during the seizure; the raid?

MR. BANKS: No. Exhibits that were provided by --
that are in the Governnent's exhibit |ist.

THE COURT: And was he part of the original search?

MR. BANKS: No, he was not a part of the origina
search. But he has know edge of all of the staffing
conpanies that are party to this case. And we definitely
want to question him about his know edge about certain
staffing conpanies, specifically as it relates to sone of

the Governnment's exhibits that they have actually brought

forth.

THE COURT: |'ve told you this before. | assune --
well, | assune you are going to be asking for a
continuance if we can't -- if you can't serve him |

don't know when he is going to be able to be served. But
the one thing you have to show ne, if you are going to
sustain a continuance, is that there is a real need for
his testinony, and that you will suffer harmin your
defense if he does not appear.

| amtrying to understand what is the rel evance and

materiality of his testinony to your defense when, nunber
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one, you told us on Wednesday or Thursday that you didn't
need him Nothing really has changed. Agent Smth did
take the stand on your -- in your case, but you had the
opportunity to question Agent Smth when the Governnent
first put himon. So you could have been well aware of
that if you had decided to question himat the tine that
he had originally taken the stand.

Third, you didn't -- after Agent Smth testified,
you made no efforts to inform anyone that you would stil
want Agent Moen, until this weekend, when we got the
e-mails that cane out saying you were attenpting to serve
him So | need to understand nore, if you are going to
ask for a continuance, as to why | should delay this jury,
who, in all actuality, this case could have been over | ast
week.

I f your witnesses -- if you had properly subpoenaed
your w tnesses and gotten them here, we could have been
done last week. | have had to send them hone every day
early, and gave them Friday off, because you all had not
been prepared to nove forward with your case.

| have to bal ance your needs with the needs of the
jury and the needs of the Court in all of that. And what
| amtrying to do is understand exactly how Agent Men's
testinony is material to your defense.

MR. BANKS: Your Honor, the Governnent is the

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1962

accuser in this particular case. And all accusers, al
FBI agents -- obviously, we can't call M. Kirsch, but al
Government accusers that are subject to this

i nvestigation, and conducted interviews and interfaced
with staffing conpanies, their testinony is relevant.

THE COURT: But you are telling nme that Agent Mben
wasn't involved in any of this until after the search was
executed. And he didn't even interview w tnesses unti
several years after that occurred. So I'mtrying to
understand how is his testinony nore material than sone of
the other FBI agents who were part of that search that you
decided you didn't need to call?

MR. BANKS: Your Honor, there are two -- primarily
two FBI agents that did the bulk of the interviews. It
was Special Agent John Smth and Special Agent Robert
Moen.

THE COURT: But, again, the timng is, Agent Smth
did interview ng before and after; correct?

MR. BANKS: Before and after what, Your Honor?

THE COURT: The search warrant. The execution of
t he search warrant.

MR. BANKS: That's correct.

THE COURT: He was investigating?

MR. BANKS: Yes.

THE COURT: And Agent Men didn't conme into the
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picture, as | understand, until several years after the
search warrant was executed. And | amnot sure if he cane
in before the Indictnent or after the Indictnent. But |I'm
trying to understand what his rel evance is.

MR. BANKS: Well, he canme in -- renenber, Your
Honor, Special Agent Smth left in 2007, and was not the
central agent in this case. It appears that Agent Men
becane the central agent in this case and had
responsibilities, and this is pre-Indictnent, and near
2007, where he started conducting nunmerous interviews with
staffing conpanies, not only regarding IRP's activities,
but regarding statenents that were nmade by the staffing
conpani es, which are clearly inconsistent. Agent Smth
cannot testify --

THE COURT: Inconsistent with what?

MR. BANKS: Wth previous statenents nmade to Agent
Smi t h.

THE COURT: Okay. So his report differs from Agent
Smth's report?

MR. BANKS: Drastically.

THE COURT: In ternms of what was said?

MR. BANKS: Yes, that's correct, Your Honor.

THE COURT: And you knew that before you cane into
court. You have known that since the docunents were

turned over. And, yet, |ast Wdnesday or Thursday, you
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told nme you didn't need Agent Mben.

MR. BANKS: Absolutely, Your Honor. W were -- at
that tine, as you said, we were evaluating what w tnesses
were going to be good and what w tnesses are not going to
be good. Wen we elimnated sonme wtnesses, we nmade a
determ nation at that particular point, based on sone
testinony that Robert Moen had given -- | am sorry, that
Agent Smth had given, that Agent Men is actually very,
very rel evant.

THE COURT: But relevant because his report of
W tness statenents differ fromwhat Agent Smth had put in
his report 2 or 3 years earlier?

MR. BANKS: Yes. That is relevant, we feel.

THE COURT: How is that relevant? How is that
di fference rel evant ?

MR. BANKS: The notivations of the Governnent are
at issue in this case, Your Honor, as far as the defense
I S concer ned.

THE COURT: Al right. But you had the
opportunity, and you did exercise that opportunity, to
actual ly inpeach, or attenpt to inpeach the w tnesses
whose statenments were reported by both Agent Smth and
Agent Men, using those statenments with that w tness;
correct? You had that opportunity, and you exercised it.

MR. BANKS: That's right, Your Honor. And we
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exercised that, and we were effective in inpeaching sone
W tnesses. But, at the sane tine, the notivations of the
Government and their pattern of behavior in this
particul ar case agai nst these defendants is not only
material in our mnd, but very, very relevant for the jury
to viewif the Governnent's notivations were vindictive,

if the Governnent's notivations were not necessarily right
in this particul ar case.

And we've held that position since we have been
involved in this particular case. Wether we proffered to
the Governnment -- we don't feel like the Governnent's
notivations were true and honest with regards to the way
they conducted this investigation against us. And we feel
like that information is relevant and material. |If there
is a pattern of behavior, that that is relevant and
material for the jury to consider if the Governnent's
behavi or was not clean, if you will, wth regards to this
case.

THE COURT: Al right. M. Kirsch, what is the
Government's position, and where is M. Men?

MR. KIRSCH: Your Honor, M. Men is elk hunting
sonewhere in the nountains outside of -- nore than an hour
away from Montrose, sonewhere on the Unconpahgre Pl ateau.
He is not available by cell phone. He is not expected

back until the mddl e of the week.
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It is our understanding that the first attenpt that
the defendants nmade to contact M. Men at his office was
on Friday, when the entire Denver RA was at an all-staff
meet i ng.

THE COURT: What is the RA?

MR. KIRSCH: | amsorry, that is the entire Denver
field division. So it included the Denver office, the
Col orado Springs office. W don't have any information
one way or another about whether anyone on behal f of the
defendants had attenpted to call the Denver FBI. W do
know that it is the practice of the Denver FBI, that if a
person calls the Denver FBI office and is asking for an
agent who is based in Colorado Springs, that they wll
connect the caller with the Col orado Springs office.

So we think that given that practice, it is
unli kely that anyone on behal f of the defendants attenpted
to call the Denver FBI office prior to Friday, but we
don't have informati on one way or another about that.

But we woul d object to the Court granting any
conti nuance for Special Agent Men's testinony, based on
the record that's been devel oped here. As the Court has
i ndi cated, Special Agent Men didn't participate in any of
the search activity. Special Agent Men did participate
in interview ng sone wtnesses. As, again, as the Court

has al ready noted, the defendants had all of those
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statenents. They had a full and fair opportunity to
cross-exam ne the proponents of those statenents about any
differences in any of their prior statenents, and they, in
fact, exercised that opportunity to do so.

THE COURT: When did Agent Mden cone into the
pi cture?

MR. KIRSCH: Your Honor, | can't renmenber if it was
2008 or 2009.

THE COURT: So it was several years after the
search warrant was executed?

MR. KIRSCH: It was. And he is not imediate
successor to Agent Smth as the case agent. There were
several other interimcase agents before Special Agent
Moen took over responsibility for the case. He was the
case agent at the time the Indictnent was presented. But
is no |onger the case agent today.

But what the defendants have essentially indicated
they want to do in their proffer, is they say that Agent
Moen's testinony would be relevant as to bias or as to
notive. The problemis, Special Agent Men isn't the
witness. He hasn't testified. H's bias or notive is not
relevant in this case.

They had the opportunity to chall enge Special Agent
Smth's bias and notive, and they attenpted to do so, and

that was proper, because he testified about relevant facts
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in this case. Special Agent Men doesn't have any
rel evant testinony to give in this case.

What the defendants want to do is either call him
just to inpeach him which is inproper under the Rul es of
Evidence. O they want to call himto elicit hearsay from
hi m about prior statenents made by other w tnesses, which
is also inproper under the Rules of Evidence. O they
want to call himto offer extrinsic evidence of prior
statenments by other w tnesses, also inproper under the
Rul es of Evi dence.

So the defendants haven't established any proper
basis for the Court to conclude that Special Agent Mben
woul d have any rel evant adm ssible testinony to give.

That, conbined with what the Governnent believes is their
clear lack of due diligence in attenpting to secure his
testi nony, neans that a continuance shouldn't be granted.

Al the defendants had to do, if they wanted to
know where Special Agent Men was, where he was based, was
ask the CGovernnent. They never asked. They can't now
conme back, after having harassed his wife at honme over the
course of the weekend, pounding on her door l|ate at night,
attenpting to serve Special Agent Men with a subpoena,
after they had already been inforned, both by ne and by
Ms. Moen that Special Agent Men was out of town for the

weekend, they can't cone in here and get a continuance on
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t hat basi s now.

THE COURT: Al right. Well, | haven't yet had a
nmotion for continuance. Are the defendants asking for a
conti nuance at this tinme?

MR. BANKS: My | have a second, Your Honor?

THE COURT: You don't have to decide. You all can
take tine to discuss this. | can rule on it after we get
t hrough the rest of the witnesses, if you do make such a
notion. But, at this point, because | don't have anything
before nme, | amnot going to nmake a ruling. | wll let
you all, when we have the break, you all can discuss that.

But, as | told you, you have to show ne that there
is sone real materiality here.

MR. WALKER: Yes, Your Honor.

THE COURT: Al right. So how long do you think
the witnesses that you are calling today are going to
t ake?

MR. WALKER: Your Honor, we are estinmating around
the noon tine frane.

THE COURT: That is what | had thought. | do have
a final version of the jury instructions and the verdi ct
formready to go. Those will be distributed. [If ny
judicial assistant has finished those, | wll get those to
you, and you can take a |ook at them over the noon hour.

And we wi Il probably do the charging conference either --
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if we don't get done until noon, we will do it at 1
o'clock. If we -- | have a 1 o'clock, don't 1?

Vell, we will have to see. What | would Iike to do
is the charging conference and get those done, because if
we don't grant a continuance, we are going to go -- and
you rest your case, we are going to the jury today. So we
need to get the jury instructions finalized. |If | do
grant a continuance you will have them and we w |l have
nore time to review them

They didn't change nuch. | did add a couple of
paragraphs to take into account the fact that they have
prelimnary instructions, and | told themin there that
t hose now need to be set aside, and it is these fina
instructions that will govern their deliberations. And |
have added the Indictnment as a jury instructions. | have
added the two final jury instructions regarding jury
del i berations.

But, other than that, there aren't any substantive
changes other than the ones submtted by the Governnent,
and we will go through those in the chargi ng conference.

Al right. |Is there anything further?

MR. KIRSCH: Not fromthe Governnent, Your Honor.

MR. BANKS: Not from us, Your Honor.

THE COURT: Al right. So, Ms. Barnes, | wll let

you see if the jury is here. W wll be in recess until
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you call e back.

(A break is taken from8:59 a.m to 9:04 a.m)

THE COURT: You nmay be seat ed.

Ms. Barnes, in finalizing the verdict form | noted
that Count 15 in the text charges the defendant, Denetri us
Harper, with mail fraud. But in the code section, its
charged himwith wire fraud under 1343.

MR. KIRSCH: Your Honor, that's correct. That's
what the Indictnment says. | think, however, that given
the text of the charge --

THE COURT: It's mail fraud.

MR. KIRSCH: It is clear it was intended to be nail
fraud. That is a typographical error on the Indictnent.

THE COURT: Al right. | amgoing to go ahead and
put it in the verdict formas mail fraud.

MR. KIRSCH: That would be our request.

THE COURT: W will anmend under 1341.

MR. KIRSCH. Thank you, Your Honor.

W asked Special Agent Smth to step outside and
make a phone call to try to nmake arrangenents, given the
new schedule. Wth the Court's permssion, he will just
conme in as soon as he is finished with that.

THE COURT: That's fine.

MR. KIRSCH:. Thank you, Your Honor.

THE COURT: Do the defendants have any objection to
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ny doing that?

MR. WALKER: No, Your Honor.

THE COURT: | should clarify what |'mdoing, that
we are going to change. 1In the verdict form Count 15 is
charged as mail fraud in the text. It just cited the
wrong statute. So | amgoing to switch that to Title 18,
United States Code, Section 1341.

MR. WALKER: Yes, Your Honor, that is understood.
W have no objection to that.

THE COURT: That will be changed, that way we are
in sync.

Al right. Anything further before we bring in the
jury?

MR. KIRSCH. No, Your Honor.

THE COURT: Al right. M. Barnes, would you
pl ease bring in the jury.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: You nmay be seat ed.

Good norning, |adies and gentlenen. Wl cone back.
Hope you had a rel axi ng weekend.

Def endants may call their next wtness.

MR. BANKS: The defense calls Vince Rosal es.

COURTROOM DEPUTY:  Your attention, please.

VI NCE ROSALES
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havi ng been first duly sworn, testified as foll ows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast nanmes for the record.
THE WTNESS: M/ nane is Vince Anthony Rosal es.
It's V-I-NCGE RO S A L-E-S
THE COURT: You nay proceed.
DI RECT EXAM NATI ON
BY MR. BANKS:
Q Good norni ng, M. Rosal es.
A Good norni ng.
Q Can you tell us alittle bit about what you currently
do at your current job?
A Sure. Currently, | amthe director of the geographic
i nformation systens practice for CyberTech Systens, |Inc.
Q Ckay. And what exactly does that role entail ?
A Basically, it entails managing all of the business

aspects of that division.

Q And prior to that, where did you work?

A Prior to that, | had ny own conpany for about a year.
Q kay. Prior to that?

A Prior to that, ldea Integration.

Q How | ong were you with Idea Integration?

Wth Idea Integration as a conpany, | would say '97

t hrough 2010. Prior to that, there was an acquisition.
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So all total ed, about 18 years.

Q Now, what was your role at ldea Integration?

A Through the course of 18 years, | had nmany roles. So
there is a whole resune of itens.

Q Were you at such tinme the regional vice president at

| dea I ntegration?

A That is one of the positions | held is senior vice
presi dent, responsible for the Denver office.

Q Ckay. What type of conpany is Idea Integration?

A Idea Integration, itself, was an Infornmation

t echnol ogy sol uti ons conpany.

Q And what -- did they provide any other type of

servi ces?

A | dea, as a unit, was focused on information

t echnol ogy sol uti ons.

Q Ckay. Now, during your tinme at ldea Integration, did
you have an opportunity to cone in contact with a conpany

called I RP Sol uti ons?

A | do renmenber the name | RP Sol utions.

Q Now, do you know who a Mel Castleberry is?
A Yes, | know Mel Castl eberry.

Q Who is Mel Castleberry?

Mel Castleberry and | are acquainted through the
series of conpanies that culmnated in Idea |Integration.

Q kay. At what tine did you conme in contact wwth IRP
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Sol utions?
A Quite literally I couldn't tell you. | know it was
during the tenure. W are talking about 18 years and a
| ot of cycles.
Q A lot of cycles. Do you recall being interviewed by
the FBI in 2005 regarding | RP Solutions?
A | recall an interview. | could not give you any of
the detail about that interview. It's not sonething |
have chose to or had any reason to stay fixed in ny m nd.
Q Ckay. What was ldea Integration's policies to engage
with a newclient? |If you can describe that a little bit.
You were with them 18 years. Wat was their genera
policy, and how did they go about doing business with a
new client?

MR. KIRSCH. (njection, rel evance.

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) Do you know of a gentleman by the
name of Rich Rosedal e?
A Yes, | do.
Q What was his role at ldea Integration?
A Rich, | believe, was a busi ness devel opnent manager
for sales.
Q Now, do you recall with IRP Sol utions, being
contacted by a gentleman by the name of David Banks?

A | renenber the name David Banks. | remenber him
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being involved in IRP. So | would say yes.
Q Do you renenber M. Banks forwarding you a staffing
prospect us?

MR. KIRSCH: (njection, |eading.

THE COURT: Sustained. M. Banks, just ask him
what he recalls of any of those contacts.

MR. BANKS: | amgetting ready to, Your Honor.
Q (BY MR. BANKS) Wiat do you recall about your
interactions with M. Banks or with | RP?
A What | recall is that |Idea engaged with IRP to
provi de services. The services were provided, and the
i nvoi ces were not paid.
Q Ckay. And do you recall any neetings at the IRP
of fice?
A | renmenber that we did neet. | don't renenber the
content of those neetings. That was quite sone tinme ago.
Q So given the fact that you engaged I RP's services, do
you know if -- what type of resources that |dea
Integration provided IRP, as far as technol ogy
consul tants?
A |"'mnot sure | understand the question.
Q Did Idea Integration provide any sort of technol ogy
contractors to | RP?
A That is what | believe that the contract was for,

contract |IT solutions.
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Q Dd you receive e-mails from M. Banks?
A |"'msure | did. It was a standard course of
comruni cation for business, but | couldn't tell you
anyt hi ng about them
Q Ckay. So you said that IRP -- that Idea Integration
engaged with IRP in providing services. Wat is the
process that ldea Integration goes through before they
provi de services?

MR. KIRSCH: (bjection to the relevance, unless it
relates to I RP, Your Honor.

THE COURT: |If you can narrow it down, M. Banks,
to | RP
Q (BY MR. BANKS) If you were engaging with IRP and you
provi ded them services, what is the process you go through
at ldea Integration prior to providing services to | RP?
A Ckay. It is a tough question to answer, because at
that tine, the processes, in general, were in a constant
flow of maturing. And so | would be guessing at what
policy applied to IRP at that tine based on nenory. And |

couldn't really tell you which of those policies applied

to | RP
Q Do you recall receiving a staffing prospectus from
| RP?

MR. KIRSCH: (njection, |eading.

THE COURT: Sust ai ned.
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Q (BY MR. BANKS) Wiat -- do you recall receiving an

e-mail, anything from | RP?

A Once again, specifically, I couldn't tell you
specifically what | recall receiving. It was a long, |ong
ti me ago.

Q Wuld it help if | provided a docunent that could
refresh your recollection?
A It mght. | don't know. |[|'ve received -- the anount
of docunents | have received throughout, not only 18
years, but the many years since then, in whatever format,
is pretty |arge.
Q | would agree with that.

MR. BANKS: Your Honor, perm ssion to provide
M. Rosales with an exhibit -- defense exhibit to refresh
his recol |l ection.

THE COURT: And this has not been introduced into
evi dence yet ?

MR. BANKS: No, Your Honor.

THE COURT: (Ckay. Have Ms. Barnes mark it.
believe we are on 408, M. Barnes.

COURTROOM DEPUTY: Defendants' Exhibit 408.
Q (BY MR. BANKS) Just read over the first page there
to start, just to yourself. Does that refresh your
recol l ection?

A Recol | ecti on?
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Q Regarding an e-nail that you received fromIRP, and
the staffing prospectus?

A What it really hits is -- the second paragraph, it
sounds |ike that was sonething R ch wote.

Q What do you nean by "Rich wote"?

A Rich Rosedale. | believe he nay have been the only
BDV at the office. That is the only thing that is really
kicking in ny nmenory. He may have been the only BDV in
the office at the tine.

Q You said a mnute ago you renenber neeting with IRP
correct?

A Sure. It wasn't out of the ordinary for there to be
mul tiple people neeting with our clients. W had a team
sal es nodel .

Q Wuld it have been out of the ordinary for

M. Castleberry to neet on just a staffing engagenent ?

A No.

Q So is your testinony that each and every client that
| dea Integration engaged with, the president of the region
woul d neet with each and every one of those conpanies? |Is
that your testinony?

A No. M testinony is that it is not out of the
ordinary for nmultiple |eaders in the office to neet with
the clients in a team sal es nodel .

Q Ckay. So you don't recall receiving an e-mail of

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1980

that staffing prospectus?
A Ckay. | don't necessarily recall a specific e-mail
that had this content. What | will tell you is that the
content | ooks famliar. But |I couldn't tell you why. |
read this first couple of paragraphs. It kicked ny nenory
alittle bit on what we were doing with IRP. And | do
remenber that there was incomng matter, okay. But |
couldn't tell whether it was incomng in e-mail, Postal
Service, Fed-Ex. | just don't renenber.

MR. BANKS: Could I have a nmonent, Your Honor?

THE COURT: You nay.
Q (BY MR. BANKS) M. Rosales, do you recall any
nmeetings that you had with M. Castleberry regarding a
proposal nmade by | RP?
A | am -- okay, a specific neeting, | don't recall.
But it would not -- | would not -- | net wwth Mel on every
proposal that was handed out as part of the process.
Q Ckay. And --

MR. BANKS: One nore nonent, Your Honor. Thank
you, M. Rosales no further questions.

THE COURT: Anyone el se?

MR. WALKER: No, Your Honor.

THE COURT: (Cross?

MR. KIRSCH. Thank you, Your Honor, but the

Government has no questions for M. Rosal es.
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THE COURT: May M. Rosal es be di sm ssed?

MR. BANKS: Yes, Your Honor.

THE COURT: You are excused. Thank you very nmuch.

Def endants may call their next wtness.

MR. WALKER: Your Honor, defense calls Steven
Cooper.

THE COURT: M. Rosales, that is not one of the
exhibits, is it?

THE WTNESS: That is the subpoena.

THE COURT: Al right. Thank you. Sorry.

THE WTNESS: No problem

COURTROOM DEPUTY: Your attention, please.

STEVEN COOPER

having been first duly sworn, testified as foll ows:

COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nane, and spell your first and
| ast nanmes for the record.

THE WTNESS: Steven Wayne Cooper. S T-EV-E-N
COOP-ER

THE COURT: You nay proceed.

MR. WALKER: Thank you, Your Honor.

DI RECT EXAM NATI ON

BY MR. WALKER:
Q M . Cooper, who are you currently enployed wth?

A The Departnent of Honel and Security, Inmmgration and
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Cust ons Enf orcenent.

Q And how | ong have you been wi th DHS?

A Since its inception back in 2003.

Q And how | ong have you been with Imm gration and

Cust ons Enf orcenent ?

A It would be the sane tine period.

Q And so you woul d have been in that sanme role in the
2003 -- Cctober 2003 through January of 2005 tinme frane;
is that right?

A Correct.

Q And during that tine frane, do you recall having
interactions wwth a conpany called I RP Sol utions?

A Yes.

Q And how did you cone into contact initially with IRP
Sol utions?

A This is going back to 2003. It would have been under
the O fice of Managenent and Budget task force for a
Federal Investigative Case Managenent System solution. W
were | ooking at a request for information; what is known
as an RFI.

Q And woul d I RP Sol uti ons have been one of the
conpani es that you sent an RFlI to?

A W woul d not have sent out the RFI. | believe the
RFI was generated by the task force.

Q And if you could, how would you have been privy to
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the response of IRP in that RFI?

A | don't recall the details of the RFI. But the
request for information would have had instructions on how
a particul ar conpany could nake contact.

Q And woul d your office have been one of the contacts
listed to conpanies on that RFI?

A At the time, | was the program nmanager for what was
known as the Consolidated Enforcenent Environment, which
was the DHS Case Managenent Initiative. Yes, we would
have been one of the contacts.

Q And did you work with a gentleman by the nane of Bil
W t her spoon?

A M. Wtherspoon worked for nme. He was one of ny
staff.

Q And during the time frame of Cctober 2003, and

t hrough January of 2005, did he work for you that entire
time franme?

A It would have been that general tine franme, yes.

Q And what was his role in working with you?

A Bill was one of ny technol ogy | eads.

Q And if you can recall, what tinme frane did you have
your first, either face-to-face neeting, or phone
conversation with anyone at |IRP Sol utions?

A | wouldn't remenber that. | know that we did the RF

in the latter part of 2003. There was -- |IRP provided a
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denonstration of their proposed solution in Washi ngton,
D.C | don't renmenber the exact date.

Q M. Cooper, do you recall if prior to the deno that
you just mentioned in D.C., if you had any other neeting
or deno with IRP Sol utions?

A There may have been a joint session, as it related to
the request for information, where all of the interested
vendors or conpani es woul d have been given an opportunity
to see an overview of the FICNVS;, the Federal Investigative
Case Managenent Systens effort. And there may have been
an initial contact at that tine.

Q Was there a process in place to determne if you
would bring in a conpany to actually view its product?

A W were receptive to any conpani es that responded to
the RFI.

Q And did you have a policy in place, M. Cooper, for
subsequent rounds of evaluation for deno after you had
initially viewed a conpany's product?

A | wouldn't call it a policy. W had a survey. W
were doing research for information on possible

solutions as it related to a case nmanagenent sol ution.

Q And in the course of doing that research, would you
have provi ded conpani es opportunities to do additional
denmonstrations if the product didn't seemto neet your

needs?
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A Yes, there were opportunities where a conpany could
conme back for further discussions under the market
research.

Q And in the course of doing or having those further
di scussions, would you at any point nake recommendati ons
to conpani es about their product?

A | woul dn't say recomendations, | would say
suggestions as related to -- under the RFl, what the
federal governnment was | ooking for.

Q And, M. Cooper, do you recall at any tinme making any
suggestions to IRP Sol utions regarding their product?

A | participated -- | recall one denonstration in D.C
where IRP provided a denonstration of their product. |
participated. And | do recall that we had discussions as
to, again, what we were looking for as it related to the
Consol i dat ed Enforcenent Environnent.

Q And in those neetings with, | believe you nentioned
the task force, what organizations or units were
represented in that task force?

A Vll, | did not participate in the task force. The
task force or working group was a separate entity under
the auspices of the Ofice of Managenent and Budget.

Q And are you aware of the units that were a part of
that task force?

A | wouldn't know all of them | know that DHS was a
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participant to it. M programwas a supporter of the
program
Q And as a supporter of that program would DHS have
been in a role to reconmend conpanies for further review?
A Not to the lines of business; FICNS, no.
Q And can you tell us what DHS's role was in regard to
FI QVvS?
A The federal governnment, the O fice of Managenent and
Budget, was | ooking at efficiencies, and hoping that the
federal governnment, as a whole, could conme up with a
series of solutions to address its admnistrative,
investigative and litigation case nmanagenent needs. They
were not | ooking for one sole solution but, possibly, you
know, reducing the nunber of possible solutions that the
federal governnment could pursue to neet their business
requi renments.
Q And in neeting those requirenents, would the
governnent have -- were you considering using conponents
fromdifferent systens?

MR. KIRSCH: njection, |ack of foundation.

THE COURT:  Sust ai ned.
Q (BY MVR. WALKER) M. Cooper, in evaluating the
products of the different conpanies -- you just nentioned
that there were several requirenents fromthe federa

government; is that right?
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A | can only speak for ny program And at the tine
that the RFI was put out, we had not defined our actual
busi ness requirenents. Qurs was still in a concept phase.
Q And given that your notional product was still in the
concept phase, how did you convey requirenents to

candi dat e conpani es?

A It would have been through the RFI

Q And subsequent to receiving a response on an RFl, did
you provide conpanies that were deened potentially
suitable with additional information?

A Yes. There were opportunities for additional
information that may have been provi ded.

Q And do you recall what other additional information

| RP may have been provi ded?

A Not goi ng back to 2003.

Q Do you have recollection of any scenarios that nmay
have been conveyed?

A As | stated, we did not have requirenents defined at
that tinme, but we had what we call scenarios or story
boards as it related to our |ines of business, our

busi ness activities; buckets of activities, we would call
them And, yes, we would have shared those in order to
hel p particular entities better understand what we were

| ooking for in a possible solution.

Q And you al so nentioned earlier that you woul d nmake

DARLENE M. MARTINEZ, RMR, CRR
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suggestions to conpanies. And for what reason would you
make those suggestions to a conpany |like I RP, who
presented a product to you?

A Particul ar conpani es may not have a clear
under st andi ng of the business flow processes of federal

| aw enforcenment. And we would assist in explaining to
them for clarity purposes, what our business, you know,
processes were, and what, again, we would possibly be

| ooking for in a solution.

Q And in explaining those further details, would that
have benefited your organization, as far as obtaining a
correcting product?

A VWll, at that tinme we weren't |ooking for an end
product. It was an informative phase. And we were just

| ooki ng for what was out there, what was avail able on the
mar ket .

Q And while you were determ ning what was available in
the market, did you have a goal of helping to -- hel ping
conpani es to devel op sonething that woul d have been
favorabl e for your organization?

A Vll, we would hope that by the interaction, there
woul d be greater opportunities for a possible solution to
be avail able on the market.

Q And, M. Cooper, were the plans of your organization

at that time to only consider COTS products that were

DARLENE M. MARTINEZ, RMR, CRR
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conplete or finished at that tine?
A No. W were |ooking at -- what you just referred to
is what we would refer to as an out-of -box sol ution; COTS,
out - of - box solution. W were also |ooking for, what we
woul d call integrated COIS sol utions, where we woul d have
mul tiple bolt-on capability.
Q And woul d you, just for the benefit of the jury,
expl ai n what COTS neans; commercial off-the-shelf. And
al so explain what you nean by the term out - of - box.
A The product, as advertised, would neet all of our
busi ness requirenents, our operational requirenents. W
could literally integrate it into our architecture, our
enterprise, with very little tweaki ng or enhancenent of
t he package.
Q And at the time of your interactions with IRP
Sol utions, would you -- did you consider the IRP
Sol utions' product an integrated COTS sol ution?
A I f you nmean, by using the word "integrated,” that it
did not neet all of our needs, yes. W would have needed
ot her additional services provided.
Q M . Cooper, do you recall at any point making a
suggestion to IRP Solutions to provide a "federal" | ooking
feel to the solution that they denonstrated?

MR. KIRSCH: (njection, |eading.

THE COURT: | amgoing to allowit. Overruled.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
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Q (BY MR. WALKER) And, M. Cooper, do you recall the

nane of the product that |RP Solutions denonstrated to

you?

A | think the acronymwas CILC. And it would have been
Case Investigative Life Cycle -- Case or Crimnal

| nvestigative Life Cycle. | can't recall

Q And so in recalling the nane and the acronym of the
product, do you recall specific neetings where that
product was denonstrated?

A | do recall specifically one neeting where |IRP cane
to D.C. and provided a denonstration.

Q And, M. Cooper, to the best of your recollection
was that product that was denonstrated a web-enabl ed
application?

A | can't recall what all was discussed during that
denonstration. Over the years | have seen many of those.
Q Understood. M. Cooper, what was your interaction
with M. Paul Tran relating to eval uati ng products?

A Paul Tran was anot her enpl oyee, Inmm gration and
Custons Enforcenent. He was also a technol ogi st.

Q And was M. Tran perform ng tasks on behalf of your

of fice?

DARLENE M. MARTINEZ, RMR, CRR
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A Actually, if | recall, Paul was with the Executive
Information Unit, which was another unit within, at the
time, the Ofice of Investigations. | was the program
manager of the Consolidated Enforcenent Environnent.

Q And were there responsibilities encunbered upon

M. Trans' office, as prerequisites to conpani es
denonstrating to your office?

A The Executive Information Unit was the program-- the
program | ead for the IT portfolio for the Ofice of

| nvestigations. So they would have been involved in a

mul titude of information technology initiatives, projects,
prograns.

Q Were these initiatives and prograns independent of
your own initiatives and prograns?

A Yes. | was strictly focused on the Consoli dated

Enf or cenment Envi ronnent .

Q And in your concentration in the Consolidated

Enf orcenent Environnent, did you utilize the services of
M. Wtherspoon to informyou of conpanies that had

pr oduct s?

A It wouldn't have been Bill's responsibility to notify
me of conpanies with products as ny technol ogi st on ny
program | mean, he woul d have been responsible for

provi ding me guidance as related to a possible solution

from a technol ogy perspective.

DARLENE M. MARTINEZ, RMR, CRR
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Q And as part of his responsibilities to provide

t echnol ogy gui dance, would he -- was he tasked to also do
i ndependent view ngs of products?

A No. No. Bill would have only done reviews as
required or under the auspices of the Consolidated

Enf orcenment Environment. He worked for ne.

Q And in saying that, is it correct to infer that he
woul d then have been involved in every denonstration that
you were involved in for potential products?

A No.

Q And going back to the scenari os we spoke about
briefly earlier, were those scenarios provided under any
constraints to the potential conpanies?

A They were for -- they were cleared for rel ease.
mean, we weren't sharing anything that had a restriction,
as it related to sharing with the vendor community.

Q And did you give the vendors any specific
instructions on how to handl e those scenarios?

A Vell, we would ask that they, you know, not publicize
them other than for their own internal, you know,
utilization, for better understandi ng of what we were

| ooking for in an ultimate sol ution.

Q Wul d that have qualified as being "for their eyes
only"?

A W woul d have preferred, yes, they not share them

DARLENE M. MARTINEZ, RMR, CRR
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outside of their own entity.

Q And, M. Cooper, subsequent to your view ng of the
| RP Sol utions' CLC product that you nentioned, did you
continue to have interest in that product?

A We had an interest in the product as it related to
conpl eting our information gathering, our research, our
mar ket survey. There were a nunber of products that we
| ooked at in concert to conpleting our market research.
Q And, as a program did you have a deadline for
conpl eting that market research?

A | think our activities spanned from Novenber 2003,
all of the way up to May 2004.

Q And did you have any reason to deny a neeting that

occurred past that deadline with IRP in your office?

A | don't recall. Again, that is going back to 2003,
2004.
Q M . Cooper, do you recall at a point having a

denmonstration with I RP Solutions of their CILC product
that incorporated any suggestions that you nmade to the
conpany?
A | don't recall, but there could have been.
distinctly renmenber the first denonstration.
MR. WALKER: Can | have one nonent, Your Honor?
THE COURT: You nay.

Q (BY MR. WALKER) M. Cooper, in the course of doing

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1994

your eval uations of vendor products, would you have the
opportunity to request quotations fromthose conpani es?
A There are tines when we may ask for what | woul d cal
a range of magnitude, an ROV. Very high level, just to
have an idea of what their, you know, their enterprise
solution would |l ook like, as far as a cost.

Q And do you recall requesting one of those ROvVs from
| RP Sol utions?

A | don't recall. But, again, it would not be unusua
for us to ask for those type of high estinates.

Q And would it have been a matter of course -- regular
course for you to ask for multiple quotations froma
conpany?

A I f we needed clarification. Again, it would have
been a followup with a question of, had the conpany

depl oyed a simlar capability to another agency of our
size? You know, what was the effort that was required to
do that?

Q M . Cooper, do you recall a certain aspect or
functionality provided by IRP Solutions' CLC product
called the confidential informant's capability?

A No.

Q Do you recall your -- or directing anyone from your
office to request a quotation for the confidenti al

i nformant nodul es from | RP Sol uti ons?

DARLENE M. MARTINEZ, RMR, CRR
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A | don't recall. But if I did, it wuld have been in
concert with Bill, along with any of the other vendors we
were tal king to.
Q Do you recall if confidential informant nanagenent
capability was of particular interest to your
organi zati on?
A | don't recall.
Q M . Cooper, do you recall at any point receiving a
guotation fromIRP Solutions for their entire case
managenent application?
A | don't recall. But, again, we could have.
MR. WALKER: Your Honor, | would like to refresh
M. Cooper's recollection with an exhibit.
THE COURT: You may. Which exhibit is it?
MR. WALKER:  Your Honor, that is Exhibit 502.03.
COURTROOM DEPUTY: |Is that in your exhibit book?
THE COURT: It has been admtted.
MR. WALKER: Yes, Your Honor, it has.
THE COURT: It is a Governnment's exhibit?
MR. BANKS: Governnent Exhibit 502.
THE WTNESS: Your references is to 502. 03?
Q (BY MR. WALKER) Yes, that's correct, 502.03. If you
can just take a nonent to |look at that.
A kay. | have revi ewed.

Q Ckay. And does that ring any bells with you? Do you

DARLENE M. MARTINEZ, RMR, CRR
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recall seeing that quotation?

A Wll, this is an e-mail correspondence to Bil

Wt herspoon, not to me. The pricing estinmates, again,
they could have been provided. | nean, it would be for
Bill Wtherspoon to recall that.

Q And when M. Wt herspoon requested quotations and
subsequently received them was it a matter of course for
himto refer those on to you?

A W woul d have di scussed them But, again, there was
a nunber of vendors that we were |ooking at that were
providing this type of information.

Q And if you will look at the line in the |eft-hand
colum that says "CILC confidential informant trusted
features.” And do you recall discussing with IRP
Solutions the features nentioned on the right as those
required by DHS for a confidential informant?

A Whi ch page of the exhibit?

Q | am sorry, the page that is |abeled 50203 -- 003,

bottom ri ght - hand corner?

A It is marked -- | see the "confidential infornmant
trusted.”
Q If you ook to the right, you will see features

listed there.
A Ckay.

Q Do you recall at any point discussing those features

DARLENE M. MARTINEZ, RMR, CRR
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as being necessary for DHS issues and confidenti al
i nformant handl i ng?
A What | recall fromthe Consolidated Enforcenent
Environnment effort was one of the buckets of activity or
lines of business for our investigative activities is the
managenent of confidential informants. That woul d have
been a capability that we would have been interested in in
any case nanagenent solution that we would be | ooking at.
Q And in | ooking at those capabilities, did you have
poi nted questions to vendors regarding their capabilities
in that regard?
A The capability to manage sources of information would
have been sonet hing we woul d have been interested in, yes.
MR. WALKER: Could | have one nonent, Your Honor?
THE COURT: You nay.
Q (BY MR. WALKER) And, M. Cooper, if you would | ook
further dowmn in that exhibit, there is another pricing
estimate that is provided there.
MR. WALKER: If you would scroll down two pages.

Q (BY MR. WALKER) Do you see the begi nning quotation

that is called -- labeled letter A, "CILC federal

trusted.” If you can take a mnute to | ook over that.

A Ckay. | have it.

Q And do you see there that that is, as well, addressed

to M. Bill Wtherspoon?

DARLENE M. MARTINEZ, RMR, CRR
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A Yes.

Q Do you recall at any point seeing this quotation from
| RP Sol utions?

A | don't recall this particular docunent. | do recal

| woul d have had conversations with Bill as it relates to
any cost estimates that were provided by vendors,
including IRP

Q And in those discussions with M. Wtherspoon, would
you di scuss favorable characteristics or features of the
product that you were discussing?

A Only as it related to neeting the survey, the nmarket
research. Once we had acconplished that, we woul d have
been novi ng on.

Q After doing that market research of these products,
was it your policy to neet with conpanies you had al ready
met with, if they indicated inprovenent of their product's
capability?

A Again, | would not use the word "policy." As a
procedure of our market research, there would have been --
coul d have been opportunities for follow up discussions
with a particul ar vendor.

Q And after receiving a quotation like this, was it
part of your process to include the quotations in part of
you budget exercises?

A At this point we would not have been entertaining a

DARLENE M. MARTINEZ, RMR, CRR
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budget exercise. Again, this was a request for
information at this point. It was informative. W were
just seeing what the industry had out there.

Q And given that, at what point would you have begun
your budget exercises?

A Those types of cost estimations would have occurred
once we went into phase 2, the acquisition effort.

Q And did CEE get to the point where it was in phase 2
for acquisition, or the acquisition?

A No.

Q Can you describe what happened with that progranf

A The programwas retired for -- to prioritize the
departnent. Qher priorities took precedence.

Q What tine frane was CEE retired?

A | don't have an actual date, but | believe the fina
close out with the Ofice of Managenent and Budget woul d
have been at the end of 2005 or 2006. There is an

adm ni strative process there to bring closure to the

busi ness case.

Q Ckay. And do you recall at any point using the term

"budget exercises" with IRP Sol utions?

A | don't know if | would have used the term "budget
exerci ses,"” but we would have -- certainly been | ooking at
cost nodels. |If | did use the words "budgetary exercise,"”

| would have neant to tal k about cost estimates.

DARLENE M. MARTINEZ, RMR, CRR
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Q And if you could explainin alittle bit nore detai
why you woul d have asked IRP Solutions for a quotation in
regard to cost nodels and estinmtes?

A It could enable us to have a better understandi ng of
the scaleability of the platformas it related to -- if it
wasn't actually neeting our current enterprise scope,
based on those cost estimates, it would allow us to
determ ne or have a better understanding of what it, in
fact, would possibly cost for themto neet our federal
enterprise capability needs.

Q And so in determning if that product could possibly
nmeet the needs for the federal -- for your specific case
managenent requirenents, would you have nade further
recomendations to the conpany if you felt changes were

needed at that point?

A Again, | would not have used the word
"recomendations.” There would have been suggestions, but
not froma cost perspective. It would have strictly been

froma capabilities perspective.

Q And in review ng these products and in doing the
mar ket survey, did you regularly evaluate products from
smal|l conpanies, as well as |arge conpani es?

A Yes. W always nmake it part of our process to give
as broad an opportunity for delivering solutions as we

can. And that is inclusive of snmall conpani es.

DARLENE M. MARTINEZ, RMR, CRR
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Q And in reviewi ng the products of these small
conpani es and determ ning size of these conpanies, did you
have a m ninum size or revenue in which a conpany had to
nmeet to be considered?
A No. That would not have been part of an RFI
Q And at this phase of your evaluation of your survey,
woul d you have given preference to |arge conpani es over
smal | conpani es?
A No. And, again, it was a survey. So there is no
deci sion points at that juncture.
Q And while neeting with these conpanies, was it part
of your process to informsnall conpani es of the
chal | enges of delivering a product to your office
concerning these capabilities?
A W woul d have asked questions as it related to the
conpany's ability to nmeet our capability set.
Q And if the conmpany had certain challenges in that
regard to neeting the capabilities, your capability set,
woul d you, again, nake suggestion to the conpany?
A Only as it related to what the capabilities were that
we were | ooking at.
MR. WALKER: May | have one nonent, Your Honor?
THE COURT: You nay.
MR. WALKER: Your Honor, | have no further

guesti ons.
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THE COURT: Al right. M. Banks?
DI RECT EXAM NATI ON

BY MR. BANKS:
Q M . Cooper, you discussed briefly your request for
information. | need to get -- if you could tell us the
di fference between the Consolidated Enforcenent
Environnment and the Federal Investigative Case Managenent
System Initiative?
A The O fice of Managenent and Budget oversees the
overal |l budgetary activities; execution of the executive
branch. And in doing so, it certainly |ooks for
efficiencies as it relates to how noney is to be spent on
a nunber of things, one of them being information
technol ogy. And we stood up a task force, a working
group, to look at efficiencies that could be obtained by
t he Federal Governnent for case managenent solutions as it
related to adm nistrative case managenent, investigative
case managenent and litigation case nmanagenent.

O those three pilars, the investigative case
managenent, the working group, initially referred to that
endeavor effort as the Federal Investigative Case
Managenent System It was a notional, generic nane,
placed on the initial effort, to see if the federal
governnment could cone up with a grouping of solutions that

could be | everaged across the federal spectrumfor
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i nvesti gative case nmanagenent.

The Consol i dated Enforcenment Environnment was the
speci fic program managenent office within the Departnent
of Honmel and Security, for devel oping an investigative case
managenent system
Q Now, if the public records show that the Federa

| nvestigati ve Case Managenent System was rel eased in

2004 -- later 2004 vice 2003, would you say that was
correct?
A You asked nme ny recollection. | just -- | recall the

activity that we were involved in in 2003 and 2004.
Q Now, do you recall being contacted by a congressiona
-- a congressman regarding -- congress office regarding
| RP and their solution?

MR. KIRSCH. (njection, rel evance.

THE COURT: What is the relevance, M. Banks?

MR. BANKS: Well, Your Honor, just when he was
actually contacted by -- and this is related to IRP

THE COURT: But what is the relevance to the issues
in this case?

MR. BANKS: It is just laying -- was he contacted
or was he not contacted by a congressional representative.

THE COURT: | amgoing to sustain the objection.
Q (BY MR. BANKS) Now, you said you stopped working

wth this initiative, as far as IRP was related, in My
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2004. Is that your recollection?

A | believe that our market research, itself, came to
closure during that tine period. So from Novenber 2003 to
May 2004, was when we did the majority of our research

and then consol i dat ed.

For what initiative was that that ended May of 2004?
For the Consolidated Enforcenent Environnent.

Ckay. Was there an RFl for CEE?

No. We never did an RFI for CEE

O >» O > O

So the request for information you are tal king about
is related to FIQVS, or the Federal Investigative Case
Managenent System correct?

A Correct.

Q And that would have cane after the CEE initiative;
correct?

A M/ recollection was that it was in that 2003 tine
peri od.

Q | will refer you back to the exhibit there, 502, the
exhibit that is in front of you. Wat is the date of the
e-mail, if you could, to M. Wtherspoon?

A 12/ 9/ 2004.

Q So it is safe to say that M. Wtherspoon worked for
you, correct?

A Yes, he did.

Q And at the end of 2004, he was still engaged with IRP

DARLENE M. MARTINEZ, RMR, CRR
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Sol utions gathering quotes for their solution; correct?
A By the date of this e-mail, yes.

Q So DHS was still actively -- obviously actively
engaged with IRP all of the way to the end of 20047

A By this e-mail, yes.

Q Do you renmenber Paul Tran testing |IRP Sol utions
sof t war e?

A | don't recall that.

Q Wul d you have known if he actually tested the
sof t war e?

A | should have known if he was working on the
software. But, again, he didn't work for ne. He was part

of the Executive Information Unit.

Q But he was involved in numerous conmuni cations
regarding -- e-mail conmunications involving CEE;, correct?
A No, not -- he was not part of the CEE program Bil

Wt herspoon was a nenber of the CEE program
Q So it is your testinony that Paul Tran, in 2003 to
early 2004, was not involved in CEE whatsoever, eval uating

t echnol ogy?

A | didn't say that.
Q Ckay.
A | said he was not a nenber of the CEE program There

were touch points with the Executive Information Unit,

being that that had our IT portfolio and mai ntai ned the

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2006

Legacy platform systens and applications. So there would
have been ongoi ng di al og and coordi nation off and on.
Q Do you recall the $12 mllion pilot project that
was -- that IRP was engaged with with M. Tran?

MR. KIRSCH: (njection, |eading.

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) Do you recall any activities M. Tran
woul d have had with IRP related to CEE or FI CNS?
A The only invol venrent Paul woul d have had that | would
have had know edge of, was -- have been related to the RF
activity, which was nmarket research only.
Q Do you know Melissa McRae?
A | don't recall the nane.
Q Ckay. Do you recall a neeting that you coordi nated
on behalf of IRP for FICNS, the Federal I|nvestigative Case
Managenment Systenf
A | only recall distinctly the session where | RP cane
to D.C. to provide their denonstration.
Q And it is your testinony today that you only had one
-- you only attended one denonstration for |RP?
A No. My response was | did not recall if there was
addi ti onal denonstrations.
Q Do you know who Gl bert Trill is?
A | know who G lbert Trill is.

Q Was he part of the CEE initiative?

DARLENE M. MARTINEZ, RMR, CRR
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A Yes. Glbert Trill was part of the Consoli dated

Enf orcenment Program O fi ce.

Q Do you recall a neeting with IRP in Novenber of 20037
A That woul d have been the tine period of the
denonstrati on.

Q Do you recall who attended that presentation?

A In addition to the IRP group, it would have been
menbers fromny staff, and possibly representatives from
the other federal agencies, again, under the FICNS effort.
Q Do you recall a neeting in March of 2004 for CEE?

A No.

Q Do you recall a neeting on August 17th related to the
Cl LC Federal solution?

A What year ?

Q 2004. August 12th, 20047

A | don't recall.

Q Dd you ever tell Bill Wtherspoon to forward the RF
to IRP Solutions for the Federal Investigative Case
Managenment Systenf

A The RFI woul d have been a public docunent. | nean,
it wouldn't have been an issue of forwarding it to anyone.
It was readily avail abl e.

Q Was there a bidders' conference related to the
Federal Investigative Case Managenent Systeminitiative?

A Again, | recall there was a conference, you know, to
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announce the RFI

Q Did you ever tell IRP that they would -- in order to
sell their software, they would need to work with a | arge
defense contractor or systens' integrator?

A No.

Q Was there a CEE -- was there a pilot project related
to CEE?

A No. CEE was only in a concept phase at that tinmne.
There was no prototypes, pilots. W hadn't even reached
the acquisition phase yet. There was no noneys in place
to do that kind of activities.

Q So if you said that you pretty nmuch concl uded the CEE
initiative in May of 2004, let nme ask you this. Dd the
O fice of Managenent and Budget di scontinue funds for the
CEE programin favor of another initiative?

A The QvB did not provide funds for the CEE program

Q Do you recall a neeting on Cctober 28, '04 between

| RP, the Departnent of Honel and Security and the
Departnment of Justice?

A If there had been a joint, neeting that would have
been the denonstration. That would have been when |RP
came in and provided the denonstration.

Q Rel ated to what initiative?

A That woul d have been under the RFI, FICNS.

Q kay. Do you recall neeting with IRP representatives
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at JWMarriott to discuss details prior to the neeting?
A | don't recall that, but it could have happened.

Q What was your day-to-day interaction with Paul Tran
as it related to work he had to do on behalf of CEE?

A | didn't neet with Paul Tran on a day-to-day basis.
| f Paul was engaged in sonmething as related to the CEE
program it would have been technology related. He
probably woul d have -- he woul d have had engagenent wth
Bill Wtherspoon. M engagenent woul d have been nore
likely with Bill Wtherspoon on a day-to-day basis. Paul
reported to a different chain of command.

Q Dd DHS initiate any other initiatives at the CEE for
case managenent ?

MR. KIRSCH: (bjection to the rel evance, Your

Honor .

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) D d Paul Tran ever tell you -- let ne
rephrase that. Was there a final list of conpanies for
CEE?

A Defi ne what you nean by "a final list."

Q After you evaluated a nunber of solutions, was there
a final list of -- a short list for solutions that were
vi able for CEE?

A There was no short list. There were a nunber of

conpani es that were noted under the survey. |RP was one
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of those conpani es.

Q Now, | ask will as a question about the survey. Wen
you say "survey," what do you nean by survey; an RFI?

A Under the RFI, we conducted market research and

| ooked at a nunber of possible solutions. [|RP was one of
those that was captured in the subsequent market research.
Q Did IRP nake the short list; the final |ist of
vendors for narrow ng down the final |ist of vendors?

A There was no short list. There was no narrow ng down
under the market survey. W were just -- it was an
informative effort of randomy selected entities or
entities that had followed up on the RFlI and contacted us.
There was no short |ist.

Q So Paul Tran -- if Paul Tran sent an e-mail saying

| RP saying -- he recommended they be on the final I|ist,
woul d you have any reason to say that didn't occur?

A That instruction would not have conme fromne. Paul
Tran woul d not have been in a position to nmake that kind
of recomendati on

Q Did you have neetings about various conpani es and
vendors and the capabilities of their software?

A For the market research, yes.

Q And certainly certain conpanies' solutions had to be
recogni zed as viable and other sol utions unviabl e;

correct?
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A Correct.

Q Was | RP Sol utions considered a viable product?

A It |acked the capabilities that we were | ooking for
for a federal enterprise solution.

Q Is there sone reason M. Wtherspoon would ask for a
gquote for the entire Federal Investigative Case Managenent
sol uti on based on that?

A You woul d have to ask M. Wt herspoon.

Q He wor ked under your direction; correct?

A Yes, he did.

Q And you said a nonment ago you di scussed any sort of
quotes with M. Wtherspoon; correct?

A It would not have been unusual for Bill to ask for
high level cost estimates from any of the vendors we were
tal king to.

Q Ckay. Now, you said that IRP Solutions | acked
certain capabilities; correct?

A Yes.

Q Wuld M. Wtherspoon, under your direction, ask for
a full quote of a solution that |acked sufficient
capabilities for DHS?

A As | stated earlier, we weren't just |ooking for an
out - of - box solution. W were certainly |ooking for
opportunities that would require an integrated sol ution.

That would not rule out a particular entity if they were
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| acking in sonme capability.
Q You tal ked about the word COIS?
A Yes.
Q You don't expect a COTS solution to fully enconpass
the entire scope of requirenents of DHS out of the box, do
you?
A You don't know. That is why you do the market
research.
Q Wuld it be unusual for any product -- any product to
be already conpletely custom zed for DHS?
A It would be highly unlikely that any solution could
hit a hundred percent. But there could be a solution that
could hit 70, 75, 80 percent.
Q Ckay. What actions were taken with conpani es noted,
resulting in the survey?
A | don't recall. It would have been part of the RFI
Al'l of the instructions were in the RFI

MR. BANKS: Just one nonent, Your Honor.

THE COURT: You nay.
Q (BY MR. BANKS) D d the CLC software have vi able
capabilities for DHS?
A Again, this is going back to the 2003, 2004 tine
period. M recollection was, as a state and | ocal |aw
enforcenent platform it was very commendable. W had

concerns as it related to its scaleability to the federa
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| evel , which would have led, again, as | stated earlier,
to the discussions we had as to what we were | ooking for.
Q Did you tell IRP that they should -- recommend to IRP
that they should bring on sone federal |aw enforcenent
agents to assist with their solution being ready for the
federal governnent ?

A | wouldn't have nade a recommendation. | would --
during the discussions, if the question was asked by |IRP
as to how they mght better understand our environnent,
woul d not have been unusual to sit there and say, well,
you need to find sone prior, you know, agents; you know,
speci al agents that have worked at the federal |evel and
have experience in that environnent.

Q And, finally, you don't recall -- you recall neeting
only with IRP Solutions on one occasion; is that correct?
MR. KIRSCH: (njection, asked and answer ed.

THE COURT:  Sust ai ned.

MR. BANKS: | have no further questions, Your
Honor .

THE COURT: Anyone el se?

Cross?

MR. KIRSCH. Thank you, Your Honor.

CRCSS- EXAM NATI ON

BY MR, KI RSCH

Q Good norni ng, M. Cooper.
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A Good norni ng.

MR. KIRSCH. Your Honor, can | start, please, by
publ i shi ng Governnent's Exhibit 502. 017

THE COURT: You nay.
Q (BY MR. KIRSCH) M. Cooper, | wll ask you to take a
| ook at the nmonitor to your right.

MR. KIRSCH:. Special Agent Smth, can you enl arge
that top e-mail .

Q (BY MR. KIRSCH) Are you able to read that now,

M. Cooper?

A Yes, | can read it.

Q This was -- your nane doesn't appear at the top of
this e-mail. Do you recall ever receiving this e-mail?
A No. | would not have received -- | would not have
received this e-mail. It is Paul Tran.

Q Do you see in the second sentence there is a
reference where M. Tran says, "I did get IRP to be

included on the list for the next round"?

A Yes, | do see it.

Q This is in May of 2004. Do you know what he neant
when he said that?

A Vll, no, | don't. First of all, again, Paul Tran
was not a nenber of ny program nmanagenent office. He
wor ked -- what you see down there as the EIB; that is

Enterprise Informati on Bureau, was a sub unit of the
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Executive Information Unit, which was under a gentl enman by
t he nanme of Janes Geddes.
Q There is a reference there to CEE?
A Yes, it is.
Q But am | right that you don't know what exactly
M. Tran was referring to?
A No. He woul d have been speaking out of I|ine,
because, again, during this tine period, we were just
doi ng market research. There was no short list as it
rel ates to possible solutions.

MR. KIRSCH: Al right. Thank you, Special Agent
Smi t h.
Q (BY MR. KIRSCH) So you also, | think, said that
M. Wtherspoon was one of the people that was working as
a part of your staff?
A M. Wtherspoon was a nenber of ny staff.
Q That was as -- did you say as a technol ogy | ead?
A Yes. In our program managenent office, we have both
t echnol ogy peopl e, and we have operational people. For
exanple, | ama special agent by training. | cone from
t he operational side of the house. M. Wtherspoon is an
| T speci alist.
Q Al right. He wasn't functioning as a procurenent
officer in any part of the work that he was doing for you,

was he?
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A No, he was not.

Q And am 1l -- did | understand your testinony correctly
that both of the processes that you described, as they
related both to CEE and the Federal I|nvestigative Case
Managenent Systens, that both of those processes were

i nformation gathering processes?

A That is correct.

Q And you said, | think, that they were still in the
concept phase?

A Yes. First of all, FICVS was a notional concept
com ng out of that federal working group; OVB |lines of
business. And then the respective departnents -- and |
can only speak for mne, DHS, had its own case nmanagenent
initiative that OVB was expecting us to align with that
overal | LOB, FICNS.

Q And LOB, that is lines of business?

A Li nes of busi ness.

Q And so you have training, as a part of your job, I
assune, wth the requirenents that relate to federa
procur enent ?

A Yes, sir.

Q And am | correct that one of the things that you
learn as a part of that training is that once a
procurenent process begins, that you don't neet with

particul ar vendors?
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A That is correct.
Q And so in the course of the process you've described,
you were neeting wth a nunber of different vendors; is
that right?
A That is correct.
Q And that was because the procurenent process hadn't
even begun; is that right?
A That is correct.
Q When you woul d have neetings with those vendors, such
as |RP, would you explain to them where in the process the
Departnent of Honel and Security was?
A That is correct.
Q Wul d you have said -- the various scenarios or the
story boards that you provided, would you have provided
those to any vendors who asked for one or nore?
A Yes. To be fair to all of the vendors that would
have nmet with us, we would have shared those.

Wth any vendor who asked?

That we nmet with. W would not just send them out.

Q

A

Q You weren't posting themon the internet?

A W weren't posting themon the internet.

Q All right. But in these neetings that you would have
with the various vendors, would you have nmade any
statenents that woul d have suggested that the Depart nent

of Homel and Security was going to buy their software?
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A No.

Q Did you have the authority to conmt the Departnent
of Honel and Security to such a purchase?

A No.

Q Wul d you have nade that clear during any neetings
that you had?

A Yes.

MR. KIRSCH: Can | have just a nonent, please, Your

Honor .

THE COURT: You may.

MR. KIRSCH: Your Honor, actually I think that is
all 1 have.

Thank you M. Cooper.

THE COURT: Any redirect?

MR. BANKS: Yes.

REDI RECT EXAM NATI ON

BY MR. BANKS:
Q You nentioned that you were know edgeabl e, at | east
had sone know edge of the federal procurenent process;
correct?
A Correct.
Q Wul d you say that is a pretty involved and conpl ex
process?
A Yes, it is.

Q Wuld a small business, first time, in your opinion
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doi ng business with the governnent, have a | ot of
know edge about how to do that whol e process?

MR. KIRSCH: (njection, |ack of foundation.

THE COURT: | will overrule. 1 wll allow You
can answer.

THE WTNESS: | couldn't speak to that. That would
rely on the expertise, the wherewithal of a particular
vendor or conpany as it relates to nmaking the effort to
famliarize thenselves with the federal regulatory
procedures.

Q Vell, the initiative, as far as a procurenent is
concerned, as large as CEE, that would typically be
handl ed by | arge vendors?

A Large vendors typically have staff that are focused
on that, vyes.

MR. BANKS: No further questions, Your Honor.

THE COURT: Al right. My this wtness be
excused?

MR. WALKER: Yes, Your Honor.

THE COURT: Al right. Thank you very nuch
M . Cooper, you are excused.

And we have been going for about an hour and a
half, so we are going to take a 15-mnute recess. W wll
reconvene at 10:50. Court wll be in recess.

(A break is taken from10:33 a.m to 10:51 a.m)
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(The following is had in open court, outside the
heari ng and presence of the jury.)

THE COURT: You may be seated. Al right. Any
matters to be brought to the Court's attention before we
bring in the jury?

MR. WALKER: Yes, Your Honor. W discussed the
matter about M. Men, and we will not be requesting a
conti nuance.

THE COURT: Al right. W ready to proceed?

MR. WALKER: Yes, Your Honor.

THE COURT: Al right. M. Barnes -- | did have
distributed to you at the beginning of this break the
proposed final jury instructions and the verdict form W
will take those up after lunch, because | expect that we
are going to get into closing argunents, then, this
afternoon. So you will have the lunch period to | ook them
through, we will have a charging conference i medi ately
follow ng lunch, and then we'll nove right on.

All right. M. Barnes, would you please bring in
the jury.

| shoul d have asked the Governnent if they have any
rebuttal .

MR. KIRSCH: Your Honor, we are not anticipating
any rebuttal evidence.

THE COURT: Al right. Sorry.
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Ms. Barnes, now you may bring themin.
(The following is had in open court, in the hearing
and presence of the jury.)
THE COURT: You nmay be seat ed.
The defendants may call their next w tness.
MR. BANKS: Defense calls Bill Wtherspoon.
COURTROOM DEPUTY:  Your attention, please.
W LLI AV W THERSPOON
having been first duly sworn, testified as follows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast names for the record.
THE WTNESS: WIIliam Wtherspoon. WI-L-L-1-A-N
WI-T-HE-RSP-OON.
DI RECT EXAM NATI ON
BY MR. BANKS:
Q Hell o, M. Wtherspoon. Do you recall a neeting that

occurred with IRP on or about July 8, 2004, related to

CEE?
A Not -- | renmenber a neeting with you all. | can't
remenber the exact dates. | renenber a neeting with IRP

twice. And | think the last tine | was here it was
around -- about sonewhere between Novenber and Decenber.
Twice, the first time when you cane out to do a

presentation, and then a second tine when you cane back to
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present what you had conme up with based on the scenario
that we provided you for |aw enforcenent.

MR. BANKS: Your Honor, | would |like to provide
M. Wtherspoon with an e-mail. And we obviously wll
seek to introduce this or admt this.

THE COURT: Well, it has not been introduced yet?

MR. BANKS: No.

THE COURT: Have it marked, then lay the
f oundat i on.

MR. KIRSCH: Your Honor, could | go look at that?

THE COURT:  Yes.

MR. BANKS: | have one for you.

COURTROOM DEPUTY:  Def endants' Exhibit 409.

MR. KIRSCH: Your Honor, | amgoing to object to
the use of this docunment during the trial.

THE COURT: Al right, approach.

(A bench conference is had, and the followng is
had outside the hearing of the jury.)

THE COURT: What is the objection?

MR. KIRSCH: As far as | can tell, Your Honor, this
docunment was not produced in discovery. This is the first
time | have ever seen it. It is yet another instance of
t he defendants now, late in the trial, offering an exhibit
for the first time without giving any previous notice to

t he Gover nnment .
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MR. BANKS: The Governnent has this, to our
know edge.

THE COURT: D d you produce it?

MR. BANKS: Yes, we produced it.

THE COURT: Wen did you produce it?

MR. BANKS: | can't recall. | know all of these
e-mails were produced at one tinme or another and provided
to the Governnent.

THE COURT: You didn't Bates stanp any of the
docunents you produced to the Governnent ?

MR. BANKS: W don't Bates stanp, the Governnent
Bat es st anps.

THE COURT: You have an obligation to know what you
turned over to the Governnent, as well. That is why they
Bates stanp. So, can you tell me -- M. Kirsch is saying
he didn't receive this docunent as part of your discovery.

MR. BANKS: They were produced at one tine or
anot her .

THE COURT: Was it proffered? This wasn't in the
proffer you gave.

MR. BANKS: | would have to --

THE COURT: Is this identified as an exhibit you
were going to use at trial?

MR. BANKS: W will -- we would have to review,

Your Honor.
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THE COURT: When did you first realize you were
going to introduce this docunent?

MR. BANKS: W have had this docunent for quite
sone tine.

THE COURT: Wen did you realize you were going to
introduce it at trial? 1 want to know. If it's not
mar ked as one of your exhibits -- can anybody here tell ne
if it is in your exhibit book?

MR. WALKER: | don't recognize it.

THE COURT: Wen did you determ ne you were going
to use it at trial?

MR. WALKER: W have been determning its use at
trial -- if you look at the date.

THE COURT: | know it is relevant in that course,
but if it is not part of your exhibits --

MR. BANKS: It is part of discovery.

THE COURT: Wiat | need to know -- the question is
very sinple. You have exhibits you marked, and whet her
you turned it over to the Governnment before or not. You
had a Iist of exhibits or notebooks. This is not in that
exhi bit not ebook; correct?

MR. WALKER: Not that | am aware of, Your Honor.

THE COURT: Al right. So that neans, as of the
time you started this trial, you were not anticipating

using this exhibit; correct, or it wuld have been in the
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exhi bit book?

MR. WALKER: As | said, | don't recognize this as
bei ng one of our exhibits.

THE COURT: So when did you decide you were going
to use this in the trial?

MR. BANKS: W had a nunber of docunents we were
going to use in the trial, Your Honor.

THE COURT: Wiy weren't they, then, included in the
exhi bit book?

MR. BANKS: | thought they were. Like | said,

M. Wl ker did nost of the exhibits.

THE COURT: You didn't talk to himabout naking
sure he included this in the exhibits?

MR. BANKS: Everybody sent a list of things they
wanted included in the exhibits. It may be in the
exhibits. The exhibits are pretty exhaustive.

THE COURT: M. Walker says it is not in the
exhi bi ts.

MR. WALKER: Your Honor, may | have a mnute to
take a | ook?

THE COURT: You may take a mnute to cone back

MR. BANKS: Should we cone back?

THE COURT: No. W can renain here while
M. W&l ker checks.

MR. BANKS: It is not in that file. | amcertain
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it is not in the proffer.

THE COURT: You know it is not in the exhibit book
you submtted as all of the exhibits you were going to
i ntroduce?

MR. BANKS: Correct. It wll be referenced in the
corporate activity reports to sone extent, as far as
nmeetings were concerned. But the actual docunent --

THE COURT: What that tells me -- | should wait for
M. Wal ker .

MR. BANKS: He doesn't see it in there, Your Honor.

MR. WALKER: Your Honor, that was not annotated in
our list or index.

THE COURT: Wen was it you decided you were going
to use this exhibit in this trial?

MR. BANKS: It was not -- there was no
deli berate --

THE COURT: That is not the question. The question
is, when did you decide you were going to use this exhibit
inthis trial? As of the tine that the exhibit notebook
was produced, it is not included in there, which | eads ne
to believe you weren't anticipating using it at that tine,
ot herwi se M. Wl ker would have included it.

MR. BANKS: (Obviously, we anticipated using it. It
could have been an oversight on our part. Al of the

e-mai | conmuni cations were put in a separate book for us.
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THE COURT: Now, the problem we have had is that
t hroughout this trial, you all have been comng up with
new exhi bits that you either didn't produce to the
Governnment or you didn't indicate you were going to
include as exhibits. That is part of your responsibility.

MR. BANKS: Correct.

THE COURT: That being said, M. Kirsch, | don't
see anything overly prejudicial here, and I would just
adnmoni sh the defendants, they are not to continue in this
route. | aminclined to let it in because | don't believe
it prejudices the Governnent.

MR. KIRSCH: Your Honor, after thinking about it a
little bit nore, | don't object to this docunent being
used to refresh M. Wtherspoon's recollection. |
however, have questions about its authenticity. And I
will be objecting if the defendants attenpt to offer this
docunent into evidence.

THE COURT: Al right.

MR. KIRSCH: And, as | said, it doesn't have a
Bates nunber on it. | don't recognize it. And those two
t hi ngs conbi ned do nake ne believe we did not produce this
docunent in discovery.

MR. BANKS: It is an e-mail. | amsure it is based
on the e-mail traffic. The printout at the top is dated

after the date of the search warrant, Your Honor. This is
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the date of the actual --

MR. KIRSCH. | understand that, Your Honor, but it
doesn't allow ne to conclude fromwhich conputer it was
printed, where it was printed. There is not enough
information for the Governnent to be able to determ ne
whet her that is an authentic docunent.

THE COURT: You want to use this to refresh his
recol l ection?

MR. BANKS: | want to admt it. Everybody said
t hey haven't had neetings.

THE COURT: He can testify based on this if it
refreshes his recollection, if he recalls it. The problem
is, we have an issue as to whether this is an authentic
docunent. It wasn't produced in the regular course as
required to be done, and you never submtted it as an
exhibit until today.

MR. BANKS: | understand, Your Honor.

THE COURT: | would assunme you knew this was not in

the exhibit book. You didn't even give the Governnent

notice.

MR. BANKS: There are a lot of exhibits.

THE COURT: | have to believe you know the exhibits
you intend to use. | have to believe you are aware. |If

it had been in your exhibits, you would have told ne it

was al ready marked as an exhibit.
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MR. BANKS: This is not any anbush, believe ne.

THE COURT: So far, the actions with the various
docunents that at the last mnute cone up, lead ne to
guestion whether or not you are trying to do trial by
anmbush.

But, that being said -- now, M. Harper, you w sh
to make a statenent?

MR. HARPER: | was trying to assist M. Walker.

THE COURT: So | will allow you to use it to
refresh recol |l ection.

MR. BANKS: W won't be allowed to admt it?

THE COURT: |If he recognizes -- if he can
acknow edge he received it, I wll consider your offer of
that, subject to M. Kirsch's objection.

MR. BANKS: Ckay, Your Honor.

THE COURT: | amnot ruling on it now. You have to
| ay adequat e foundati on.

MR. BANKS: Thank you.

(The following is had in the hearing of the jury.)

THE COURT: M. Banks, you nmay proceed.

MR. BANKS: Thank you, Your Honor.

Q (BY MR. BANKS) M. Wtherspoon, do you recall that

e-mail ?
A | see it now, so, yeah. Like | said before, | only
remenber -- | only renenber neeting with you all on two
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occasi ons.
Q Is it possible you may not recall any other neetings
that may have taken pl ace?
A QG her than this one here, which other tinmes would you
be --
Q | would -- | will let you know that in the course of
guestioning, M. Wtherspoon.
A Well, based on this e-mail, | sent you all --

THE COURT: There is not a question before you at
this point, so wait until he asks you a question.

And you have a really low voice. It is hard to
hear you, so speak right into the m crophone.

THE WTNESS: Al right.
Q (BY MR. BANKS) 1Is there such a thing as a Chester
Art hur Buil di ng?
A There was. There is no |onger.
Q Wen did that -- would you agree this e-nai
addresses the Chester Arthur Building?

MR. KIRSCH. (bjection, Your Honor.

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) D d you conduct neetings regularly
with IRP and ot her conpanies in the Chester Arthur
Bui | di ng?
A W have done neetings there, as well as at other

vendor's and governnent agencies' office |ocations, as
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well. There was no one specific location we neet at every
tinme.
Q Who else is copied on this e-mail?

MR. KIRSCH. (bjection.

THE COURT: M. Banks, you can't elicit anything
substantive about that unless he can |lay the foundation
that he recalls even receiving it. So you can ask him
t hat .

Q (BY MR. BANKS) Do you recall authoring this e-mail?
A Yes. Looks like ny authoring.

Q Now, based on that, who else is included on this
e-mail ?

MR. KIRSCH. Sane objection, Your Honor.

THE COURT: M. Banks, you have to ask him-- he
says it looks like his authoring. Does he actually recal
sending this e-mail.

Q (BY MR. BANKS) Do you actually recall sending this
e-mail ?
A | don't renenber it. But, obviously, since it |ooks
like nmy authoring, | did send it on the 8th of July.

THE COURT: Now, do you recall to whom you sent it?
(BY MR. BANKS) Do you recall to whomyou sent it to?
Sanuel Thur man.

Anyone el se?

> O > O

| sent it to other |ICE personnel, and David Banks.
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?

MR. KIRSCH: Your Honor, in the interest of tine,

wi t hdraw ny objection, so M. Banks can publish the
e-mail .

THE COURT: Al right. So, M. Banks, you may
of fer the exhibit.

MR. BANKS: Dd we mark this as Defense Exhibit

409?

THE COURT: 409.

MR. BANKS: 4009.

THE COURT: 409 will be admtted, and it nmay be
publ i shed.

(Exhibit No. 409.00 is admtted.)

MR. BANKS: Thank you, Your Honor.
Q (BY MR. BANKS) M. Wtherspoon, is both Paul Tran
and M. Cooper part of this e-mail transm ssion?
A Yes.
Q Now, M. W therspoon, do you recall receiving an
overview or agenda itemfrom I RP Sol utions regardi ng an

Cct ober 28th neeting with DHS and the Departnent of

Justice?
A No.
Q Do you recall receiving a confidential informant

price estimate from Sam Thur man?

MR. KIRSCH: (nbjection, Your Honor. This has been
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asked and answered in M. Wtherspoon's direct testinony
during the Governnent's case in chief.

THE COURT: | will give hima little bit of |eeway.
But | don't want to rehash his prior testinony.

MR. BANKS: (kay.

THE COURT: So you may answer.

THE WTNESS: | may answer the question? Yes,
received an estimate for the confidential informant.
Q (BY MR. BANKS) Do you recall the contents of the
e-mail that M. Thurman sent to you?
A No. | renenber the estimate, itself. Could you be
nmore specific? You are tal king about the wording or cost
estimat e?
Q The wor di ng.
A No, | don't. This is years ago. | renenber the cost
estimate being sent, because we requested a cost estinate.

MR. BANKS: Just one nonent, Your Honor. Your
Honor, | have no further questions at this tinme.

THE COURT: Al right. Anybody el se?

MR. BANKS: One nonent.

MR. WALKER: No further questions, Your Honor.

THE COURT: Cross-exam nation?

MR. KIRSCH. No, thank you, Your Honor.

THE COURT: Al right. Thank you very nuch

M. Wtherspoon. You are excused.
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Al right. Defendants may call their next wtness.

MR. WALKER:  Your Honor, we have no further
W tnesses at this tine.

THE COURT: So do defendants' rest?

MR. BANKS: Your Honor, prior to resting, we need
to nove to admt a nunber of exhibits that were brought
forward wth previous wtnesses. | don't know if you want
to do that outside of the presence of the jury, but --

THE COURT: W will do that outside of the presence
of the jury. But if they were marked for identification
and they weren't offered at the tinme, that is sonething
you needed to do. But | wll allow you to do that. You
can rest, and I will allow you that |eeway to nmake the
proffer to get themadmtted. W wll hear that. | don't
want to delay it any further, other than that.

The defendants rest?

MR. BANKS: The defense rest.

THE COURT: Does the Governnent have any rebuttal ?

MR. KIRSCH: W do not, Your Honor. Thank you.

THE COURT: Al right. Ladies and gentlenen. Then
"' mgoing to excuse you early for an early lunch. Wth
this being said, we have a nunber of |legal matters |I need
to take up with the parties, so | amgoing to give you an
extra long lunch today. Just to nake sure | don't keep

you waiting, | wll excuse you until 1:30 this afternoon,
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then we will cone back to hear the jury instructions and
to hear closing argunents, then hopefully you will be able
to start your deliberations.

So you are excused until 1:30. You are not to
di scuss this case with anyone or with one another. But
you are free to go and return at 1:30.

Parties and Governnent, if you can stay.

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Al right. M. Banks, which exhibits do you w sh
to tender?

MR. BANKS: Defense Exhibits 321, 320.

THE COURT: Hold on. Let's take themone at tine.
| don't have a 321

MR. BANKS: Your Honor, | recall D320 and D321. W
wi t hdrew those. Those were, | believe, the actual letters
fromM. Al barelle, if ny recollectionis right. W are
cross referencing our notes.

THE COURT: M. Barnes, do you have s D320 and
D3217

COURTROOM DEPUTY: D321 is an e-mail .

MR. BANKS: And, Your Honor, we w thdraw that.
That was the Governnent's Exhibit 1000 series.

THE COURT: So you are not noving to admt D3217?
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MR. BANKS: Yes, D320 and D321, we do need to
admt .

THE COURT: | need to figure out what they are.

MR. KIRSCH: Your Honor, our records indicate that
320 was the letter sent to John Wal sh that the defendants
clainmed referenced M. Albarelle. 321 was an e-nail sent
to John Wal sh from the defendants. The Governnent's
position is that both of those are conpletely irrel evant
to the issues for the jury to decide in this matter. They
al so haven't been properly identified or authenticated,
and the CGovernnent woul d object to the adm ssion of those.

MR. BANKS: W concur, Your Honor.

THE COURT: | amsorry?

MR. BANKS: W concur with the Governnent's
posi tion.

THE COURT: Al right. So you are w thdraw ng your
of fer of those two?

MR. BANKS: Yes.

THE COURT: \Which other ones?

MR. BANKS: Defense Exhibit 400.

THE COURT: Al right. Defense Exhibit 400 is the
first 5 pages of Exhibit F in the defendants' notebook,
which is the independent contractor agreenent between |RP,
| believe -- yes, IRP and John Epke?

MR. BANKS: Correct.
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THE COURT: Any objection to that?

MR. KIRSCH: Your Honor, that is already in
evidence. W don't object.

THE COURT: Because this is the Governnent's
exhibit, is it not?

MR. KIRSCH: It is not, Your Honor. This is the
bi nder with all of the various tabs. Those 5 pages have
al ready been admtted.

THE COURT: M. Barnes, do you have that notation?

COURTROOM DEPUTY:  Yes, Your Honor.

THE COURT: So 400 is already admtted.

MR. KIRSCH. No, Your Honor, | amsorry, but it is
ny understanding that D400 in its entirety --

THE COURT: No, the first 5 pages. The first 5
pages. M. Epke's contract. Nothing else.

COURTROOM DEPUTY: O Exhibit F.

THE COURT: O Exhibit F in the binder.

MR. BANKS: W nove to admt the whol e binder, Your
Honor .

THE COURT: | amsorry, you didn't lay any
foundation for the other docunents. You can go exhibit by
exhibit. But unless you can show ne how you have |aid
foundation for a lot of these --

MR. BANKS: | will get back to some of those, Your

Honor .
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Def ense Exhibit 401 we nove to have adm tted.

THE COURT: It is admitted according to ny records.
Ms. Barnes?

COURTROOM DEPUTY: | do not have that admtted.

THE COURT: M notes indicate that it is an e-nuil
from M. Ackerman to M. Banks dated 2004, and | have it
on ny records as adm tted.

MR. KIRSCH: Your Honor, we will have to | ook at
ours. | believe that was the e-nail that was shown to the
West aff representative, Ms. Ackerman. And ny nenory is
that she was not able to identify or recall that e-mail.

MR. BANKS: That is not our recollection, Your

Honor .

THE COURT: D d Ms. Seeman not nmake notes on that,
Ms. Barnes.

COURTROOM DEPUTY: She did not show it as being
adm tted.

THE COURT: kay. Let ne take a | ook at 401.
don't recall. M notes indicate it was admtted. | rely

nmore on the CRD because she keeps better notes than | do.
M. Kirsch, what is your objection to 401?
MR. KIRSCH: Your Honor, I'mtrying to find ny
notes about that testinony, but at the nonent, ny
objection is what | stated before; that it is our nenory

the wtness was not able to recognize that exhibit. It
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was marked for the purposes to refresh her recollection,
and that she didn't have a recollection of that exhibit,
and that, therefore, it was not admtted.

THE COURT: Al right. W are going to have to
search the transcript to see what we find on that.

M . Banks. The next exhibit?

MR. BANKS: Defense Exhibit 352. It has been
admtted to ny understandi ng.

THE COURT: M. Barnes, do you see 352 as admtted?

COURTROOM DEPUTY:  Yes, Your Honor.

MR. KIRSCH: W agree.

THE COURT: It is admtted.

MR. BANKS: Defense Exhibit 356?

THE COURT: | show that was not admtted because
t here was no foundation.

MR. KIRSCH: Your Honor, the Governnment's nenory is
that's the e-mail that M. Shannon specifically did not
recogni ze parts of and wasn't sure he had witten it.

THE COURT: And that's essentially what ny notes
i ndi cate.

MR. BANKS: Qur notes are that he did recognize
parts of it, Your Honor. So how do we handle that?

THE COURT: It should have been done at the tinme he
was here. But, essentially, | would have to | ook through

the record to see what he did admt. You could possibly
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redact portions. But ny notes specifically say not
adm tted because no foundation was |aid.

MR. BANKS: Ckay. Defense 402, the FBI interview
of John Shannon.

THE COURT: M. Kirsch?

MR. KIRSCH. Your Honor, it is not admssible. It
is a hearsay statenent. W object.

THE COURT: It is. It will not be admtted.

(Exhibit No. D402 is refused.)

MR. BANKS: Defense Exhibit 403 has been admtted?

THE COURT: M notes indicate it has been adm tted.
Does the CGovernnment agree?

MR. KIRSCH: W agree that that e-mail was
adm tted, Your Honor.

THE COURT: Al right.

MR. KIRSCH. Again, it canme from D400. But one
e-mail was remarked as D403, and we agree that that
remarked e-mail was adm tted.

THE COURT: Right.

MR. BANKS: Defense Exhibit 404, Your Honor, an
e-mail .

THE COURT: Sane thing, fromColin Reese to -- | am
not sure whom but ny notes indicate it was admtted. Do
your notes indicate, M. Barnes?

COURTROOM DEPUTY: 404, it has been admtted.
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MR. KIRSCH: W agree, Your Honor.

THE COURT: Al right.

MR. BANKS: Defense Exhibit 405.

THE COURT: Hillberry Affidavit?

MR. BANKS: Yes.

THE COURT: M. Kirsch?

MR. KIRSCH: Your Honor, it is another hearsay
docunment that wasn't offered for admssion. |t would be
i nproper to admt it and we object.

THE COURT:  Sust ai ned.

MR. BANKS: Your Honor, M. Hllberry verified he
recogni zed his Affidavit and testified to his Affidavit.

THE COURT: And even though it is an Affidavit, it
is still an out-of-court statenment. That is why you were
al l owed to question him about the contents of the
Affidavit. The Affidavit itself does not cone in.

(Exhibit No. D405 is refused.)

MR. BANKS: Ckay. 406, Your Honor.

MR. KIRSCH: Your Honor, we object to 406. Your
Honor, that is the docunent that they showed to
M . Rosal es, which he didn't renenber, and thought that it
had per haps been authored by one of his co-workers at |dea
| nt egrati on.

THE COURT: 406 is the fax fromthe FBI to Geg

ol dber g.
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MR. KIRSCH: | amsorry, Your Honor, with the
newspaper article?

THE COURT:  Yes.

MR. KIRSCH: W have no objection to the adm ssion
of that.

THE COURT: D406 will be admtted.

(Exhibit No. 406.00 is admtted.)

MR. BANKS: Defense Exhibit 407.

THE COURT: That is the transcript of -- | cannot
read ny witing. A transcript.

MR. BANKS: Fromthe Janmes hearing.

THE COURT: Yes. A transcript of the Janes

heari ng.

MR. KIRSCH: W object to the adm ssion of that,
Your Honor, it is hearsay.

THE COURT: Al right. The court agrees. You
i npeached using it, that is sufficient.

(Exhibit No. D407 is refused.)

MR. BANKS: 408, Your Honor.

THE COURT: 408 is the Rosal es e-nmail

MR. KIRSCH: Your Honor, | will restate ny
obj ection, which | erroneously nade before.

THE COURT: Please restate it, actually.

MR. KIRSCH: Your Honor, it is that M. Rosales

didn't recognize the e-mail. He thought that it had
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per haps been drafted by one of his co-workers --

THE COURT: That's right.

MR. KIRSCH: -- M. Rosedale. Even if M. Rosales
had witten it, it would have been hearsay.

THE COURT: That's right. Al right. Lack of
foundation. It wll not be admtted.

(Exhibit No. D408 is refused.)

MR. BANKS: 409 was adm tted?

THE COURT: 409 was adm tted.

Anyt hing further?

MR. BANKS: One nonent, Your Honor.

THE COURT: You may.

MR. BANKS: Your Honor, we would only like to admt
one nore exhibit, and it would be one corporate activity
report, testified -- where M. Shannon had testified about
our neeting with M. Beltran. Obviously, this docunent
w || be redacted.

THE COURT: Wich docunent is it?

MR. BANKS: Your Honor, this is the only one that
has the -- it is a corporate activity report dated
10/ 9/ 04.

THE COURT: For whon? Corporate activity report
for which conpany?

MR. BANKS: | RP Sol utions.

THE COURT: And do you have a verified copy of that
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corporate activity? |Is that fromthe Secretary of State's
Ofice?

MR. BANKS: No. It is an internal IRP corporate
activity report.

THE COURT: And who laid the foundation for its
adm ssi on?

MR. BANKS: Nobody l|aid the necessary --

M. Shannon testified to events within this corporate
activity report.

THE COURT: But nobody has |aid the foundation for
the introduction of that as a business record of the
corporation?

MR. BANKS: That's correct, Your Honor.

THE COURT: | wll exclude it.

MR. BANKS: The corporate activity reports are in
di scovery. Do you renenber those, M. Kirsch?

THE COURT: Well, but the problemis, M. Banks, it
may be in discovery, it may have been produced. But for
you to get it admtted, you have to lay a foundation for
it. Witten docunents have hearsay in them and unl ess
you can get it -- unless you have |aid the foundation
usi ng soneone to show that it was nore reliable than not
as a business record of IRP, | can't let it in.

MR. BANKS: Very well, Your Honor.

THE COURT: So that will be excl uded.
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MR. KIRSCH: Your Honor, for the record, we woul d

object to the adm ssion of that record as hearsay, as

wel | .

THE COURT: Al right. Anything further?

MR. BANKS: Nothing further, Your Honor.

THE COURT: Al right. So what's going to happen
is you all shall have an hour for lunch. | have given you

the proposed jury instructions and verdict formin this
case. You will return at 1:30 -- | amsorry, 12:30, so
that we can have our chargi ng conference.

If you have any objections to the jury instructions
Il will tell you right now, that | did include the
Governnent' s | anguage regarding the credibility of
wi tnesses to Jury Instruction No. 8 | also did not
i nclude the good faith jury instructions, because the
Tenth Grcuit, in the case of United States versus Bow i ng
619 F.3d 1175, Tenth Grcuit, 2010 case, essentially
i ndi cated that such an instruction on good faith is not to
be included, because that finding of intent -- and | am
instructing the jury on the elenment of intent in this
case, necessarily inplies that there was no good faith.

So the Tenth Grcuit has ruled that a good faith
defense instruction is superfluous and unnecessary. So |
amnot including that. Those are really the only changes

| have made, other than in Instruction No. 1, | added
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| anguage tal ki ng about the fact that the prelimnary
instructions are now to be set aside. These are the final
instructions, and these are the instructions that they
shal | conduct their deliberations on.

MR. BANKS: Your Honor, you did nention that you
were going to include the Governnent's recomended
instruction, | believe it was on 8, regarding M. Barnes
credibility. W object --

THE COURT: Well, and I know you do, but | want to
give you tine to look it through, and we will nake that
record after lunch. That is why | want you back here at
12: 30, because you haven't had time to | ook at those. |
have given you the entire instructions. | have given you
the verdict forns. You all are to, over your |unch hour,

| ook those over, and when you cone back, you can make your

record.

MR. BANKS: Very well.

THE COURT: | just wanted to a highlight these, so
you woul d be able to | ook at those -- | ook at those

instructions in particular.

Al right. And then imedi ately after that, if
there are any other matters that need to be taken up, we
will take those up. In the neantine, ny staff wll be
copying the jury instructions after the charging

conference so that we can start with the jury. | wll
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read the instructions to the jury when they return, and
then we will go imediately with closing argunents.

MR. KIRSCH: Your Honor, can | ask, procedurally,
is the Court intending to inpose any tine [imts with
respect to closing argunents?

THE COURT: | certainly don't want to go on and on.
But I'"'mnot going to inpose strict time limts.

MR. KIRSCH. Thank you, Your Honor.

THE COURT: | just would caution the parties that
you need to realize that it has been a long tinme for the
jurors. You need to be succinct. But I wll not
arbitrarily cut anybody off.

MR. KIRSCH. Thank you, Your Honor. | was just
going to also informthe Court that it is Governnment's
plan to have Ms. Hazra do the opening close, and then for
nme to do the rebuttal close.

THE COURT: Al right. |If there is nothing
further, then, we are in recess. You all should be back
at 12:30 for the charging conference, and we'll proceed
fromthere. Court is in recess.

(Lunch break is taken from11:33 a.m to 12: 33
p.m)

THE COURT: You nmay be seat ed.

Al right. Imediately prior to lunch, | had

provided the parties with the proposed final jury
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instructions and the verdict form This is the charging
conference. So are there any objections to the proposed
final jury instructions?

MR. BANKS: Nothing. Only one is the one we
mentioned in our previous objection. Just for the record,
we didn't think M. Barnes needed to be, | guess, singled
out as a witness based on his testinony wwthin the jury
instructions. W thought it could have been covered -- if
he was a witness, it could have been covered in the
standard fashion that he was just another witness in the
trial, and needed no special instruction concerning him

THE COURT: M. Kirsch, M. Hazra?

MR. KIRSCH:. Your Honor, the Governnent's position,
and the reason that it proposed, what M. Banks is calling
the special instruction, is because there is sonething
special about M. Barnes. He is the only person who took
the stand and then invoked his Fifth Arendnent privil ege
hal f way t hr ough.

So it's standard practice for the Court to instruct
the jury about how to handle testinony from a defendant.
That is the only thing that is happening here. M. Barnes
is only singled out, to use their words, because he is the
only defendant who chose to testify.

But there is, otherwi se, nothing else that calls

attention -- calls special or undue attention to
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M. Barnes' testinony. And, obviously, we would rely on
the authorities that we provided in support of that
instruction, including the Suprene Court case of Cam netti
to support the appropriateness of that instruction.

MR. BANKS: If | could, Your Honor?

THE COURT: You nay.

MR. BANKS: One final note to that is relying on
any indication that M. Barnes' invoking of his Fifth
Amendnent -- of his Fifth Amendnent right indicates
anything other than what is his right underneath the
Constitution, does not indicate any sort of untruthful ness
to his testinony, or his refusal to answer questions based
on that Fifth Anmendnent right does not provide -- the
Constitution does not provide a renedy that says because
he chose to plead for his Fifth Amendnent right, that the
jury can proceed or take anything from his testinony
regarding that right and that privilege of the
Constitution.

THE COURT: That is why the | anguage is as general
as it is; that it doesn't tell them what they should do.

It merely says they can consider his refusal to answer
certain questions in assessing his credibility. That is
now I nstruction No. 7. That |anguage that was proposed by
the Governnment is generally included in a jury instruction

when a defendant has testified.
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The Court finds that the proposed | anguage shoul d
be included. The Tenth Crcuit has stated that "Wen an
accused testifies in his own case in chief, he waives his
privilege against self-incrimnation; a waiver that
subjects himto cross-examnation on all relevant facts."

That is United States v. Crockett, 435 F.3d 1305, page

1313, Tenth Circuit, 2006, citing to Johnson v. United

States, 318 U. S. 189, page 195, a 1943, United States
Suprene Court case.

In this case, the defendant, M. Barnes, testified
on direct exam nation, and then invoked his right to the
Fifth Arendnent on cross-exam nation. Because defendant
Barnes voluntarily waived his Fifth Anendnent privilege
against self-incrimnation by testifying on direct, his
testinony should be weighed by the jury like that of any
other wtness. Thus, the fact he refused to answer
guestions on cross-exam nation may be considered by the
jury in assessing his credibility.

That is pursuant to the United States Suprene Court

case, Camnetti, GA-N-I-NE-T-T-1, v. United States, 242

U. S 470, pages 493 through -95, a 1917 case, holding that
the jury may be properly instructed that it can draw
adverse inferences froma defendant's failure to answer
guestions after taking the stand.

In addition, in this particular case, | did so
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advise M. Barnes that if he did not accept the curative
nmeasure that was offered of having his testinony stricken,
that | was going to allow the Governnent to argue any
adverse inferences fromhis taking of the Fifth Anmendnent.

Al right. Are there any other objections to the
proposed instructions?

MR. KIRSCH. Your Honor, with respect to
Instructions Nos. 13 and 14, the mail and wire fraud
instructions, in the prelimnary instructions we had
proposed adding into the first elenent the paragraphs from

the I ndictnent that described the schene, which the Court

di d.

THE COURT: And we didn't do it here?

MR. KIRSCH: They are still there, and it is our
position now that those are -- that it is unnecessary to

repeat those again. The jury could sinply be referred
back to -- | believe it is Instruction No. 12.

THE COURT: Yes.

MR. KIRSCH. Rather than setting those forth again.

THE COURT: Because | excluded the jury instruction
on the Indictnent because | thought that was overly
favorable to the Governnent to have it in there. W
needed to give sonme context, and | had included in the
prelimnary instruction that reference.

MR. KIRSCH. Exactly.
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THE COURT: | believe the Governnment is correct
t hat because we now have the full Indictnent, that is
relevant -- the portions that are relevant to the charge

in this case, that we no | onger needed to have that, which
is why | excluded those.

Do the defendants have any objection to that?

MR. BANKS: No objection, Your Honor.

THE COURT: Al right. Anything further?

MR. KIRSCH. No, Your Honor. That was the only
t hi ng.

THE COURT: From the defendants?

MR. BANKS: No, Your Honor.

THE COURT: Al right. So, Ms. Barnes, could you
tell Ms. Ross that she can proceed to nake copies of the
final jury instructions for the jury. | amnot going to
make any additional copies for counsel or the defendants,
because they are going to be exactly as | have given them
to you before.

MR. KIRSCH: Your Honor, | amsorry. | don't know
if I msunderstood the Court or if | wasn't clear. The
current version --

THE COURT: Do we have it in there?

MR. KIRSCH: It is in there.

THE COURT: | amsorry. | thought | had taken it

out. | apol ogi ze.
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MR. KIRSCH: So we would just suggest that instead
of saying, "As set forth below, " it says, "In Instruction
No. 12."

THE COURT: Okay. So in the first elenment it
shoul d read, "The defendants devised or intended to devise
a schene to defraud as described in the Indictnment in
I nstruction No. 12."

MR. KIRSCH. That's is what we woul d propose, Your
Honor, both for Instruction Nos. 13 and 14.

THE COURT: And then strike all of those
par agr aphs?

MR. KIRSCH: Yes, Your Honor.

THE COURT: | apologize. | thought | had stricken
all of that. But that will nmake it much shorter. So I am
just going to read the first, second, third and fourth,
wi thout all of the intervening |anguage.

MR. KIRSCH: Yes, Your Honor.

THE COURT: Is that all right wth the defendants?

MR. BANKS: That's all right.

THE COURT: Same thing with Instruction No. 14?

MR. KIRSCH: Yes, Your Honor.

THE COURT: Al right. And so | will wait until |
get off the bench to nake sure, before we nmake 14 copies,
we have this correct. So, Ms. Barnes, Ms. Ross can wait

until | cone off the bench.
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Anyt hing further?

MR. KIRSCH. No, thank you, Your Honor.

MR. BANKS: No.

THE COURT: What about the verdict forn? Are there
any changes to the final verdict fornf

MR. BANKS: Not from the defense, Your Honor.

THE COURT: Al right.

MR. KIRSCH. No, Your Honor.

THE COURT: As you noticed, | changed the | anguage
alittle bit, just because it was unruly to have the "not
guilty” in the mddle of the sentence. | just thought it
was very confusing. And this is normally how | have ny
verdict fornms read anyway. | think it's just nore easily
under st ood that way.

MR. WALKER:  Your Honor, on further review, on
Instructions 12 and 14, | believe at one point you had
agreed to include the verbiage about the Indictnent is
nmerely an all egation.

THE COURT: And | have that on No. 12.

MR. WALKER: On No. 12.

THE COURT: | believe. Let ne go back, because
that is standard | anguage. |If you look at the top of No.
12, it says, "The jury is advised that the |ndictnent
reproduced below is not evidence."

MR. WALKER: kay, Your Honor. And also on
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instruction 14, Your Honor?

THE COURT: Well, Instruction 14, we are taking al
that | anguage out. So | don't believe it needs to be in
14. But let me -- so 13 and 14?

MR. WALKER: kay, Your Honor. That's fine, Your
Honor .

THE COURT: Al right. Anything further?

MR. BANKS: No, Your Honor.

THE COURT: Al right. 1Is there anything further
that needs to be brought to ny attention before we recess
to get the copies nade?

| would like to get an idea of how long we are
going to be going. How long do you expect, M. Hazra,
your closing to take?

MR. KIRSCH:. Your Honor, | expect to be 45 m nutes
to an hour.

THE COURT: Al right. The defendants, do you have
any idea how |l ong your closing will take?

MR. WALKER: Your Honor, we are expecting about an
hour to hour and 30 m nutes.

THE COURT: Al total?

MR. WALKER: Al |l total

THE COURT: That will be fine.

And then rebuttal ?

MR. KIRSCH. | expect about half an hour, Your
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Honor .

THE COURT: So we should be able to get it to the
jury this afternoon, if all they do is pick their
foreperson. But | would Iike to wap up -- nake sure we
wap up that, so that it is to the jury, and they can cone
in tonmorrow norning to begin if they don't have enough
time, which | don't anticipate they will, to actually
start their deliberations in all seriousness.

MR. KIRSCH: The one thing we would ask, Your
Honor, if it is possible, we are going to try to switch
machi nes -- switch conputers between our two cl osings.
assunme we will have an afternoon break in there.

THE COURT: | think we will have to have a break
with that. As usual, | will not make themsit for nore
than an hour and a half. Wat | wll probably do,
dependi ng on how | ong Ms. Hazra goes. |If she goes 45
mnutes, | wll probably take at |east one or two of the
def endants before we break, and then we will do the rest
of the defendants. But | expect we wll have at |east one
break in the afternoon.

MR. KIRSCH. There is one other thing, Your Honor,
and Ms. Hazra just rem nded ne. Wth respect to the white
board, our proposal is that the white board remain in the
courtroom as opposed to going back to the jury room

because obviously it is subject to being erased. Qur
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t hought would be that the jury would have access to it
whenever they wanted, but that they can do that in the
presence of the court security officer, sinply to make
sure that there weren't any changes nade to the white
board. W are not asking to be notified if they want to
ook at it or anything like that, but we do think it
shoul d remain here, as opposed to in the jury roomwth
t hem

THE COURT: And | agree with that. Do the
def endants have any objection to that?

MR. BANKS: No objection, Your Honor.

THE COURT: Al right. Then we will be in recess
so we can nmake the copies that we need to nmake, and we
w Il reconvene at 1:30.

(A break is taken from12:45 p.m to 12:54 p.m)

THE COURT: You nmay be seat ed.

| apologize. As | was getting ready to have ny
staff copy those, | realized, M. Banks, we had not
addressed the good faith jury instruction that you all had
requested, and that you have not been able to make your
record with respect to that. So if you want to proceed.

MR. BANKS: If | may have just one nonent, Your
Honor .

THE COURT: You nay.

MR. BANKS: Your Honor, originally we argued
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that -- and it is a matter of Tenth Grcuit |aw and
Suprene Court |aw, that conspiracy, as well as mail fraud
and wire fraud, are specific intent crinmes. And with
regards to, as far as the authorities that were nentioned
regarding the good faith jury instruction, in a crimna
-- in 1.09 of the Gimnal Pattern Jury lInstructions,
Tenth Grcuit, 2011.

Before | get there, it is also included in a note
wWithin that instruction that a specific intent on a jury
instruction is not outside of the discretion of the Court
to actually issue that good faith instruction where
specific intent is an elenent that has to be proven within
a particular crine.

Al so, we also cited as authority United States v.

Chavis, 461 F.3d 1201 -- page 1201-1209, Tenth Grcuit,
2006, holding that the defense may be entitled to a good

faith instruction. Al so, Steiger v. United States, 373

F.2d 133, where there was reversal for failure to give an
instruction which fairly and clearly -- would fairly,
clearly and fully submt the defense of good faith, even
t hough the general instructions on wllful ness, unlaw ul
intent, specific intent, untruth of a representation,
fraudul ent statenent, et cetera, were given.

It additionally held that instructions were

i nadequate to cover the theory of good faith and carry out

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2059

a particul ar business venture. And | think, Your Honor,
in a particular business venture, as related to the
staffing industry -- as we have argued continuously

t hroughout this trial, that we entered into contracts with
staffing agencies in good faith, based on our particul ar
busi ness venture and, if | wll, business plan. And
obviously we argue that not everything goes according to
the plan when you are actually in business.

So we nmeke the argunent for the good faith
instruction based on our particul ar business plan and how
we conduct ed busi ness based on anticipated revenue.

Now, the Court did provide that fraudul ent
statenents would be no -- that the use of fraudul ent
statenments woul d not excuse any sort of good faith -- any
sort of good faith on behalf of the defendants. But,
obvi ously, we've argued that these representati ons were
not false, and they were founded and based in good faith;
that we were going to be able to acquire business and gain
a contract.

And, obviously, we provided testinony during the
trial from M. Shannon, as well, that he was brought on to
hel p us gain a contract at the NYPD. Wich |eads us back
to sonme of our good faith efforts with staffing conpanies
and signed contracts with staffing conpanies in good

faith, whether it be with CBI, as well as our expectations
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at different points in tine wwth the Departnent of
Horel and Security, whether it be the $12 mllion pilot
project or quotes that we were expecting to cone to
fruition, as well.

So the defense would argue that a good faith
instruction is warranted based on the way we conducted our
busi ness. And, obviously, we will be arguing intent to
the jury based on sone of those follow ng factors that
were heard in evidence. Thanks, Your Honor.

THE COURT: M. Kirsch?

MR. KIRSCH: Your Honor, first of all, as the Court
has, | believe, already noted, the Chavis case and ot her
previous Tenth G rcuit authority that required a good
faith instruction have since been overruled by the Tenth

Crcuit in United States v. Bowing, at 619 F.3d 1175. n

1183 of that OQpinion, the Tenth Grcuit specifically said
"We joined in the majority of the courts that hold a
separate good faith instruction is no | onger necessary
where a district court properly instructs the jury on the
el ement of intent, because a finding of the intent to
defraud necessarily inplies that there was no good faith."

It's clear that the Court is planning to properly
instruct the elenents -- instruct the jury on the el enent
of intent, which renders, under findings and circuit

authority, the good faith instruction requested by the
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def endant s unnecessary.

The argunent that M. Banks just nade sounded at
tinmes like he was arguing for a theory of the defense
instruction as opposed to a good faith instruction. |
woul d point out that the defendants have never proposed
such an instruction. And the good faith -- the good faith
instruction that was proposed by the defendants at the
begi nning of the case, which | presune is the one that
they are still asking the Court to give, since they
haven't tendered another, doesn't have any of the kind of
specific information or the specific theory that M. Banks
was just recounting in his argunent.

In fact, its only specific reference to the facts
of the case was that in the first sentence it began
"Because the Governnent has the burden of proving that the
defendants specifically intended to defraud staffing
conpanies by their activities set forth in the
| ndi ct ment . "

That elenment of intent, again, is clearly covered
in the Court's instruction. And there is nothing before
the Court that provides any acceptable, either good faith
instruction or theory of the defense instruction.
Therefore, the Governnent's position is that the Court is
maki ng the right decision in refusing the tendered

instruction fromthe defense.
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THE COURT: Al right. And the Court is still of
the opinion that it is properly instructing the jury on
the elenent of intent. And, thus, pursuant to United

States v. Bowing, the Tenth Grcuit has indicated that a

separate good faith instruction is no | onger necessary.
And, in this case, the Court finds that it is not
necessary in this case.

So the good faith defense instruction that was
tendered by the defendants is considered by this Court to
be superfluous and unnecessary, so | wll not include
t hat .

Al right. W'Ill be in recess. W'Ill nake those
copi es and be back.

(A break is taken from1:03 p.m to 1:29 p.m)

THE COURT: You nmay be seat ed.

Al right. Have we gotten the exhibits all taken
care of ?

COURTROOM DEPUTY:  Yes, Your Honor.

MR. KIRSCH: W have, Your Honor.

THE COURT: Any matters to be brought to the
Court's attention before we bring in the jury?

MR. STEWART: W are wondering about the status of
our last transcript request?

THE COURT: Ch, yes. The transcript request for

that day's hearing. First of all, the unedited version
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cannot be used for any purpose, and it costs $3 and sone
cents to generate it per page. M understanding is it
is -- Ms. Martinez, how many pages is it?

COURT REPORTER: Over 200 pages.

THE COURT: Over 200 pages, which is about $600,
for no purpose that | can see that would be served by
having that at this tine.

So I"'mgoing to allow it to proceed in the nornal
course. | amnot going to have an expedited, and unedited
version delivered to the defendants.

MR. STEWART: Thank you, Your Honor.

THE COURT: Al right. Anything further?

MR. BANKS: No, Your Honor.

THE COURT: Al right. M. Barnes, would you
pl ease bring in the jury.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: You nmay be seat ed.

Ladi es and gentlenen you have in front of you the
final jury instructions. And if you wish to follow al ong
with me as | read themto you, this is the law that you
apply in your deliberations. You may either just listen
or you may read along as | read.

(Jury instructions read in open court, but not

reported, per agreenent of parties.)
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THE COURT: Al right. W have been sitting for
nore than an hour, so before we start closing argunents,
think we will go ahead and take a 10-m nute recess. W
will reconvene at 2:50 for closing argunents.

Court will be in recess.

(A break is taken from2:39 p.m to 2:50 p.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Al right. Any matters that need to be brought to
ny attention before we bring in the jury?

MR. KIRSCH: Not fromthe Governnment, Your Honor.

MR. WALKER: Not hing from the defendants, Your
Honor .

THE COURT: Al right. M. Barnes, would you
pl ease bring in the jury.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: You nay be seat.

The Governnent nmay proceed with its closing
ar gunent .

M5. HAZRA: Thank you, Your Honor.

CLOSI NG ARGUVENT
BY M5. HAZRA:

May it please the Court. Ladies and gentl enen of
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the jury. As we told you in the beginning of this case,
this is a case about defendants who had a busi ness, who
commtted crines to get the free | abor and noney to run
t hat busi ness.

And M. Barnes told you in his opening statenent
that the Governnent would not produce a shred of evidence
to support these clains. | submt to you it is quite the
opposite. The Governnent has presented overwhel m ng
evi dence that proves beyond a reasonabl e doubt the
defendants conmtted the crimes charged in the Indictnent.

Specifically, the defendants intentionally devised
a schene to defraud, and conspired to do so. In the
course of that schene, they took over $5, 000,000 from 42
different staffing conpanies.

Now, all six defendants are charged in Count 1 of
the Indictnment, the conspiracy count, and five of the six,
everyone but M. Wal ker, are charged with Counts 2 through
24 which are the mail and wire fraud counts. But both
kinds of crimes -- all of the charges rest on the sane
schenme to defraud. And as she noted when she instructed
you, a schene to defraud is sinply conduct designed or
calcul ated to design to deceive persons of ordinary
prudence of conprehension.

In this case, this slide illustrates the essence of

def endant s schene to defraud. In short, the defendants,
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ei ther acting through Leading Team |RP Solutions or DKH
made a nunber of false statenents to the staffing
conpanies in order to get business with them Those false
statenents are about the nature of their business, the
progress of their sales or contracts with | aw enforcenent
concerning their software.

The staffing conpanies then relied on the
statenments and agreed to payroll enployees at the
def endants' businesses. And those enpl oyees were either
t he defendants, thenselves, or other people they worked
with.

The payrol |l ed enpl oyees, including the defendants,
then filled out tinme cards; time cards that often
contai ned fal se statenents about the hours worked and the
identity of the people who worked those hours. And the
def endants approved those tine cards, which were then sent
back to the staffing conpanies. And as the staffing
conpani es told you, they relied on those tine cards, which
had been approved by the clients, which were the
defendants, to then generate wages to the payrolled
enpl oyees, and then invoiced | RP, Leadi ng Team or DKH.

And then, as you all heard over and over again from
all of the witnesses, the defendants didn't pay on these
i nvoices. Instead, they continued their fal se statenents

to the staffing conpani es about the reasons for
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non- paynent; such as the slow governnent business cycle,
and they were about to be paid. And the staffing
conpanies relied on those statenents and continued to
payrol |l those enployees, until finally they stopped and
cut the defendants off.

The defendants then noved on to the next staffing
conpany and repeated that cycle over again. And that is
their scheme to defraud. |In Count 1, as | said, all six
def endants are charged, and those are the el enents that
Judge Arguello just instructed you on.

And first is that two or nore persons agreed to
violate the federal fraud |laws, which in this case are the
mail and wire fraud laws. Now, what is inportant to
remenber here is this doesn't need to be a witten
agreenent. There is no normal agreenment to commt a
crinme, and it be inplied by their behavior. That is al
of them working together in their businesses to commt
this crine.

The second and third elenments | amnot going to
spend a lot of tinme on now, because the evidence proving
those elenents is consistent with the evidence that proves
that the defendants commtted mail and wire fraud. But
what | will say is that the Indictnment contains a series
of what is called overt acts in Count 1. And the

Government does not need to prove that any of those overt
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acts occurred.

However, there will be exhibits for your review,
Governnent's Exhibit 1A through N. Those are exanpl es of
how each of these defendants, all six, knew the essenti al
obj ectives of the conspiracy, and how they all know ngly
and voluntarily involved thenselves in the conspiracy;
that is, by taking actions to ensure that the staffing
conpani es woul d continue to either payroll enployees or
they would continue to keep payrolling themor entering
into new contracts.

And the fourth elenent is that there was
i nt erdependence anong the nenbers of the conspiracy. And
that is sinply that the defendants acted to benefit one
another. There are nunerous exanples of this, such as
Denetrius Harper or Ken Harper trying to get a staffing
conpany to cone in and to payroll M. Barnes.

The nbst common exanple is probably the tinme cards,
whi ch are worked by one enpl oyee, say, Gary Wl ker, and
approved by anot her defendant, Ken Harper or dint
Stewart, for exanple.

Counts 2 through 24 charge mail and wire fraud.
Again, the first elenment of those crinmes -- and | conbi ned
them because as you can see, both nmail and wire fraud
share three conmmon el enents; nanely the first, second and

fourth. And they only differ in the third elenent, which
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is either that the defendants mailed or caused sonething
to be mailed, or that they used the wires or caused
anot her person to use the wres.

The first elenent is that the defendants devised or
intended to devise a schene to defraud, as described in
the Indictnment. And that is sinply the payrolling schene
that you've heard about and that |'ve just showed you on
t he previous slide.

Second is that the defendants acted wth the
specific intent to defraud. And as you have seen, as the
evi dence has shown, these defendants all acted with the
intent to defraud, which neans the intent to deceive and
cheat staffing conpanies, and to get noney or free | abor,
and get themto pay for their |abor out of that. You can
| ook at the e-mails between the defendants and the
staffing conpanies. E-mails between the defendants, as
well as their other actions all prove their intent.

You then have the mailing or the wirings. And I
will later go through each individual Count 2 through 24
and tal k about how either the defendants caused a nailing
or awring in furtherance of their schene.

The | ast elenent is that the schene enpl oyed fal se
or fraudul ent pretenses, representations or promses that
were material. That neans that the defendants nade fal se

statenents that then staffing conpanies relied on or
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pl ayed a factor in their decision of whether or not to go
forward. These false statenents are also further evidence
of the defendants' intent to defraud.

Now what were the nature of the fal se statenents?
Initially, in the initial approach to the staffing
conpani es, there were fal se statenents about the work,
whi ch were either the defendants, usually M. Harper,

M. Banks, M. Zirpolo, M. Walker and M. Stewart would
make those; that said that either IRP, DKH or Leadi ng Team
had current or inpending contracts or current or inpending
sales of their software, with usually the New York Police
Departnent, the Departnent of Honel and security, the
Departnent of Justice or other federal or state governnent
agenci es.

As you heard, they would time and tine again inply
that they were on the verge of either closing a deal or
had a deal. And the staffing conpanies told you that they
rely on these statenents as part of their decision about
whet her or not to contract with the defendants. Because,
as Jeff Kelly, hinself, told you, fromKelly Services,
staffing conpanies wanted to get paid. And the
def endants' statenents that they had these contracts or
were about to have these contracts or about to have these
sal es, gave the staffing conpani es reassurance that the

def endants would be able to pay on their invoices.
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The defendants' statenents deceived the staffing
conpani es about their incone. And as you have seen, they
actually had mnimal incone fromlaw enforcenent.

Ms. Chanberlin testified that the bank indicated that they
made a coupl e of thousands of dollars in sales to | aw
enforcenent agencies. Not nearly the volunme of the sales
they are indicating. And there are absolutely no sales
fromthe New York Police Departnent, the Departnent of
Honel and Security, or any of the other big federal or
state governnent agenci es the defendants nentioned.

Now, there are nunerous exanples of the defendants’
false statenents when it conmes to getting business. Here
is Government's Exhibit 90.01. This is sort of the
representative exanple, if you will, an e-mail from
M . Harper using his AKA, Ken Harper, fromI|RP Sol utions
to Tracy Sharples at Boecore. And the highlighted
| anguage is typical of what you can see in the nunerous
Government exhibits of M. Harper's representations that
| RP is about to deploy their software at the NYPD over the
next 60 days.

Moreover, this e-mail al so contains another typical
exanpl e of the defendants' false statenents, which is
guot e, unquote, the sweetener |anguage. Several staffing
conpany W tnesses testified payrolling is not the nost

profitable arrangenent for them And often they would do
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it because it would be an entree to nore business.
Courtney Miullen told you she thought it was an opener to
get in with defendants' conpany. And that is the |anguage
that the defendants would use in order to get the staffing
conpanies nore interested in the business. They would say
that any foll ow up business could then becone nore
profitable business for the staffing conpany.

And this is M. Harper making this in 2004. And
here is David Zirpolo making very simlar representations
to Jesse O Gorman, of Bl ackstone. Again, he's
representing that IRP has a great project that they are
| ooking to wap up wth the New York Police Departnent and
start at DHS. Again, he says that any foll ow up business
could be a sweetener. Again, another attenpt to induce or
attract Bl ackstone to get into business wth the
def endant s.

Now, again, as | said, there are nunerous other
exanples in the exhibits you wll see, as well as in
oral -- the oral msrepresentations that wtness after
wi tness testified about that one of those defendants, with
the exception of M. Barnes, routinely nmade. Sonetines it
was one, followed up by another. For instance, Dean Hal e
told you initially he spoke with M. Harper, and then with
M. Stewart, as well.

And, as you've seen fromall of the evidence, these
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statenents about their inpending sales are sinply not
true. Here is the tineline, Governnent's Exhibit 900, of
t he defendants' schene to defraud. You can see fromthe
end of 2002, beginning of 2003, they're telling
representatives of Analysts International and Adecco that
t hey have current or inpending business with the New York
Pol i ce Departnent and ot her federal agencies.

It isn't until February of 2004, as M. Bello from
New York Police Departnent told you, that these defendants
even becane eligible to bid on business with the New York
Police Departnent. And, even then, as M. Bello told you,
they didn't nmake any bids. They never bid on a contract.

DKH and Leadi ng Team never becane eligible to bid.
And as both M. Shannon and M. Bello told you, at no
point in tine did the New York Police Departnent agree to
buy defendants' software. At no point in tinme did they
prom se to buy the software.

You heard just this norning from M. Cooper and
M. Wtherspoon, and you heard about them previously in
the Governnment's case. They, again, reiterated that the
defendants nmade a presentation of their software to the
Departnent of Honel and Security in the fall of 2004. That
was the federal initiative -- long acronymthat we heard
so nuch about again this norning. That was in response to

a request for information.
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And, as M. Cooper confirned again this norning,
there was not even a procurenent process in place yet.

Al'l they were doing was gathering information, and the
def endants' denonstrations were just one step in that
process.

And at no point in tinme did the Departnent of
Honel and Security agree to buy the software or enter into
a contract or an agreenment to buy that software. | ndeed,
they weren't even in the formal process of buying the
software yet. They were sinply information gathering and
doi ng market research. And, again, that didn't even occur
until the end of 2004, yet defendants were making al
their false statenents and m srepresentations as early as
Cct ober 2002.

Now, those are just the initial first fal se
statenents, but, as you know, as the evidence has shown
you, there are nunerous fal se statenents once the
defendants started being payrolled with the staffing
conpany. And, keep in mnd, these aren't just the
defendants, there are al so other people that worked with
t hem

Now, the time cards contained fal se statenents
about the nunber of hours worked. M. Barnes, for
exanpl e, worked multiple 24-hour plus days. And you heard

his explanation. He billed hours when he was sl eeping.
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He billed a 5-m nute phone call as worth an hour's worth
of his tine. But he never told the staffing conpanies
this. And staffing conpany after staffing conpany told
you, it would have mattered to them It would have

affected their decision had they known that the enpl oyees

were billing these kinds of tinme and that they were
billing nmultiple staffing conpanies for the sane period of
tinme.

Time cards al so contained a nunber of false
statenents about the identity of the enpl oyees working.

W have shown you a nunber of alias exhibits, and you've
heard testinony about the aliases. |In fact, the
defendants or others were often working under nanmes that
were not their own.

And you heard that the staffing conpanies relied on
these tinme cards; those were the basis for themto do
their payrolling, to pay the enpl oyees, and the time cards
constituted the basis for the invoices or the bills sent
back to the defendants. Al those cane off the tine
cards. And it is the time cards and the invoices and the
paychecks that constitute the mailings and the w rings
that are charged in this case.

This is Governnment's Exhibit 901, and this is the
overall chart of the nmultiple work hours, the multiple

hours worked for nunmerous staffing conpanies during the
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course of this schene to defraud. Here you can see the
enpl oyees on the left, and you can see that several of
them i ncl ude these defendants or other people you heard
fromduring the course of this trial, and that they worked
for sonmetinmes as many as three different staffing

conpani es.

You can al so see who the tine cards are approved
by. And, again, as you can see, these are all the
defendants in this case who approved enpl oyees worki ng
mul tiple hours for multiple staffing conpanies. And,
again, they never told the staffing conpanies that they
would do this. And, as you heard from several people,
such as enpl oyees from Techni source, that their contracts
didn't even allow their enployees to work for another
staffing conpany. They were forbidden.

You can al so see here another alias, which we
didn't -- which is evidence of M. Harper's and
M. Stewart's specific intent here. M. Harper uses
Denetrius Harper in the beginning, as you can see the
chronol ogy when he is with DKH. Then when he sw tches
over to IRP, he starts using the nane Ken Har per.

SSmlarly, M. Stewart uses Cint Stewart for sone
of his tine card approvals, and also uses C. Alfred
Stewart. Al so, you can see here that Gary \Wal ker approves

the tinme card, as does David Banks and David Zirpolo
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approve several .

And the underlying series in this show each
i ndi vi dual enpl oyee's breakout for the multiple work
hours, and you will have those to ook at in your
del i berati ons.

There are nunerous exanples of the alias exhibits.
There are e-mails. And there is, of course, the white
board that has different initials of people that are
wor king for staffing conpanies with other people's
initials in parentheses. This is just one exanple of a
docunent recovered during the search warrant, which has a
list of the enployees on the left hand side, the
positions, then a colum entitled "Aliases." And, again,
| adi es and gentlenen, there is no other reason to use an
alias, unless you want to report your tine in soneone
el se' s nane.

In addition to the false statenents, both to get
the staffing conpanies to enter into contracts, the false
statenents in the time cards, the defendants took a nunber
of actions to cover up their fraud. First was the fal se
statenents or the msrepresentation they made when
staffing conpani es sought to collect. They would nake a
nunber of statenents about the inpending paynents that
were comng in, or the fact that they were about to finish

cl osing the contract.
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Fal se statenents about the sl ow governnent pay
cycle. Sonetines they signed personal guarantees.
Several staffing conpanies told you that they relied on
these representations and believed that the defendants
woul d then pay, and continued to pay the payrolled
enpl oyees, only to then be di sappoi nted when the
def endants did not pay.

When these false statenments to try to lull the
staffing conpanies to continue stopped working, the
def endants then sinply becane unavail able. Wtness after
witness testified that they tried to reach M. Harper.
Tried to reach M. Banks. They called them They
e-mailed. And they never returned their calls. Rarely
returned their e-nmails.

Sonme staffing conpanies, who were closer, went down
to the offices of IRP and tried to collect paynent. You
heard Dottie Peterson tell you that she was turned away by
the very security guards her conpany was payrolling for
| RP.

Simlarly, Geg Krueger told you that he couldn't
get in. Sane with Katherine Hol nes, from Appl eOne.

Jenni fer Stephens, from Spherion. She was the one that
went and | ooked for the car. Karen Chavez, from Today's
Ofice Staffing. And Courtney Mullen told you that sone

representatives from The Conputer Merchants simlarly were
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not allowed in. And then these w tnesses descri bed how
they were escorted out with security, even though they
expl ained that they were there to collect paynent on the
out st andi ng i nvoi ce debt.

As | just nentioned, the comon sort of
m sstatenents that first came up when the staffing
conpanies tried to collect was that the defendants woul d
make statenents about the inpending procurenent process.
And this is an e-mail from Denetrius Harper, it is an
exhibit that you can look at in your deliberations, to
David Banks. And it is in response to a query from Dean
Hal e about the outstanding invoices and | ack of paynent at
SES Staffing, Systens Engi neering.

And, here, Denetrius Harper is asking David Banks
if he "should give Dean Hal e the sanme run down as before?
You can go down the avenue of the procurenent process, as
wel | as several police departnents that are close to
signing an agreenent."”

The defendants even had, | guess, a phrase for
their msstatenents; "the sanme run down." And that is
what they did over and over again. This is another page
in that sane docunent, that sanme exhibit. It is David
Banks crafting their response for Denetrius Harper to send
to Dan Rodenas from Systens Engineering. And you see this

| anguage repeated over and over again in letters sent to
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staffing conpany after staffing conpany.

"The sl owness of the governnent business cycle has
caused a tenporary cash flow crunch.” Again, what is
significant is these e-mails are not, hey, we nade sone
presentations to | aw enforcenment and we are getting sone
positive reviews. No. These are e-nmails that we are
about to have noney in comng. That it is just that the
government is slow to cut our checks, but we are about to
get them and then we can make good on our paynents. And
the staffing conpanies often believed them

Here is another exanple from Denetrius Harper to
Donal d Crockett, with the sanme sort of |anguage; the sane
sort of m sstatenments about the tenporary cash flow crunch
for DKH Enterprises, and that they |ook forward to the
fl ow being restored, and then they will plan to start
payi ng back their debts. Even includes a repaynent plan,
which is what happens. Again, staffing conpany after
staffing conpany often receives simlar-type letters with
fal se statenents concerni ng how noney was in com ng, when
you know, and the evidence has shown, there was not any in
com ng noney fromthe federal governnent or the
department -- or the New York Police Departnent or,
frankly, any other big federal or state governnment agency.

The defendants weren't selling their software, and

they were telling staffing conpany after staffing conpany
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that they were about to have noney com ng in.

Now, all these things show that the defendants had
an intent to deceive the staffing conpanies, but there is
addi tional evidence of intent. There is how the
defendants treated their friends and famlies versus
actual enployees. You heard that there was a | ot of
famlial ties anong these defendants, as well as they have
all known each other for a long tine.

Many of the witnesses that cane in were al so people
who had known the defendants for a very long tine. Those
are the sane wtnesses that were working multiple hours
for multiple staffing conpanies. And it was the other
enpl oyers, the ones that didn't have any prior
rel ationship, that only worked the "regul ar busi ness day,"
often only for one staffing conpany.

Through all of the internal e-mails -- those are
all of the exhibits in the 600 series that we showed you,
e-mai |l s about turning your nanme plate around and acting
accordingly. Al of these were instructions anong the
def endants and people they worked with to hide the fact
that they knew each other and had prior rel ationships, and
they need to hide that fromthe staffing conpanies.

There wll also be e-mails when the defendants are
| ooking for additional victins. There is a series of

e-mail s between M. Barnes and M. Harper and M. WAl ker
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where they are evaluating staffing conpanies and figuring
out who is the nost likely next person that will fund and
payrol |l enpl oyees and thensel ves.

There is the visitor log, which is al so another
exhibit you can look at. And that visitor log is quite
telling, because it will have a staffing conpany
representative signing in, and then on that sane day you
wi Il have one of the defendants, for exanple, signing in,
or anot her person they worked with, who previously worked
there, but all of a sudden had to sign in, to make it | ook
like to the staffing conpanies that they didn't work
there, that they didn't have a prior rel ationship.

There is the credit references. You heard several
people testify about that. Susan Sl akey, from ESG told
you that when she asked M. Banks for credit references,
he provided DKH Enterprises as a credit reference, and
didn't tell her that DKH was his other conpany,
essentially with Denetrius Harper.

You' ve also seen the credit applications for
Express Personnel and others that contain SW as a credit
reference. And as you have seen fromthe Articles of
| ncorporation, that is a conpany largely, that the main
heads of that are M. Banks' sisters.

And, again, there was not any disclosure to the

conpani es that SW had a post office box address and was
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connected with the defendants. W already di scussed about
the evasion and attitude over non-paynent, and the |ack of
any actual sales of the software.

Then there is the false hours that were reported
and use of aliases. And then there is the deception that
was perpetuated; how the defendants hid the connection
between I RP, DKH and Leading Team How they didn't
explain to the staffing conpanies that DKH and Leadi ng
Team and IRP were all related conpanies but, instead, hid
that fact.

And then there is the deception the defendants
per pet uat ed about whether or not the enployees that they
want ed payrolled had previously worked with them  Most
tellingly, | think it is M. Landau and M. Krueger who
said that they didn't know Ken Barnes had al ready worked
for I RP when they sought to payroll him M. Landau
t hought he had been out of work for 18 nonths. And
M. Barnes knew if he told them he explained the existing
rel ationship, they wouldn't necessarily agree to payrol
hi m

This is an exanple of one of those internal e-mails
| was describing fromCharlisa Stewart to "in-house,"
which is to everyone at IRP, telling themthat anyone who
is attenpting to be staffed will need to be aware that you

cannot fax any paperwork fromIRP' s fax. Just as you are
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unable to -- get it. Again, this is to hide -- to
continue to hide the relationship between and anong the
defendants and their enpl oyees and the fact that they

al ready had connections to IRP. M. Harper is careful to
al so | et people know they have to follow the sane
instructions for DKH Enterprises. So all that is sort of
the general false statenents and the defendants' general
intention to defraud.

Next I will go through the individual counts. As I
previously told you, Counts 2 through 24 are the
i ndi vidual counts of mail and wire fraud that Judge
Arguello just read to you in the Indictnent. These are --
and the docunents that constitute these, are all marked
with the correspondi ng exhibit nunmber. Hence, Exhibit 2
is the docunent at issue in Count 2.

And this is an invoice that was mailed from
California and from Appl eOne to the defendants. And Kathy
MIller came in and told you that she mailed the invoices,
and that David Banks was her point of contact there; her
poi nt of contact for AppleOne. And that when she went and
tried to collect fromhim he got very angry and said,
"How dare you call and ask ne for noney," and hung up.

Count 3 charges the mailing of an invoice. Again,
this is fromKelly Services. And in this count, this is

for work perforned by David Zirpolo, who was the enpl oyee.
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And Denetrius Harper set up his relationship. This is the
one | previously told you that Denetrius Harper told Jeff
Kelly that DKH is working on a big project with the New
York Police Departnment. And M. Kelly told you it was a
big factor in his decision to enter into a contract,
because he knew that that neant Kelly Services woul d be
pai d, and that was the nost inportant thing.

Then, once DKH failed to pay on those invoices,
M. Kelly repeatedly tried to contact M. Harper and was
unable to reach him This is Count 4, which is, again, a
mailing from Staffmark. It is both an invoice and the
underlying time cards. The invoices are nmailed to the
attention of Ken Harper at |IRP Solutions. Again,

M. Harper's AKA. And, in this case, C. Alfred Stewart
approves the underlying tinme cards that are the basis for
the invoice. And Ken Barnes perforns the work for this

i nvoi ce.

Staffrmark, if you renenber Kathy O son, told you
that she thought IRP had contracts with multiple
government agencies, and that David Banks personally
guar anteed the debt when the invoices weren't being paid.
Despite that, the invoices still were not paid.

Ms. Oson also told you in the course of her
testinony that it was very inportant to her that the

actual person that was payrolled to do the work did the
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wor k, because Staffrmark could be liable, for instance, if
soneone el se was perform ng that work.

Count 5 is an invoice and tine card from ESG
Consulting. M. Slakey cane in and told you these
docunents, again, would have been mailed from California
to IRP's attention. M. Slakey told you that she nade an
exception to ESGs "don't work with start-up" policies
based on the representations that IRP had contracts with
t he Departnent of Honel and Security, the FBI and others,
and she thought -- she went on the website and checked,
and she thought that this conpany really had viable
contracts or viable sales, and they were profitable, and
it was worth making an exception in actually doing
busi ness with them

Again, David Banks set up this relationship with
ESG and nade those initial series of false statenents.
David Zirpolo signed the tinme cards that underlie this
invoice. And Ken Barnes worked the hours. This is the
same conpany that John Landau worked for, and Ken Barnes
hid the fact that he had previously been working for IRP

Count 6 is another mailing from Appl eOne, which was
previously discussed in Count 2. Again, Kathy Mller said
that this was mailed fromCalifornia to IRP's attenti on,
and that David Banks was the point of contact for her.

| realize this is not that easy for you to see, but
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Count 7 is an invoice -- a mailing of an invoice from
Techni source. And Kinberly Carter told you that she woul d
have mailed it from Techni source's office headquarters in
Baltinmore. Again, David Banks set up this relationship

wi th Techni source.

This is the conpany where you heard M. Banks net
wi th Techni source representatives at a hotel in Washi ngton
and, again, nade fal se statenents saying that they would
pay the invoices, it was just the slow governnent pay
cycle, and Techni source believed them and continued to
payrol |l the enployees, thus incurring nore of a loss to
them based on M. Banks' fal se assurances that he would
pay.

The tinme cards that underlie the invoice --
underlie these invoices, the hours all worked by Ken
Barnes, and David Zirpolo approved the tinme cards. And,
again, this is the sanme conpany that also M. Barnes
signed a contract saying he wouldn't work for any other
conpany -- staffing conpany, even though he did.

Count 8 is a mailing, again, from Staffmark, which
we di scussed Staffrmark already in Count 4. Again, these
are invoices directed to the attention of Ken Harper or
Denetrius Harper. Again, David Banks personally
guaranteed the debt. Ken Barnes worked the hours, and C

Al fred Stewart approved the tine cards.
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Count 9 is an e-mail from Denmetrius Harper to
Courtney Mullen at Conputer Merchant. M. Millen told you
t hat she received the e-mail when she was in Massachusetts
at her office, and that the servers were |ocated there, as
wel | .

Again, this is where M. Harper tries to get the
Conmput er Merchant's busi ness by tal king about the contract
that they had wth the New York Police Departnent and the
ot her contract soon to be signed. Again, he uses the
"sweetener" | anguage with Ms. Millen, again, as another
attenpt to induce the staffing conpany and to induce
Conmput er Merchant to do business with them

It is at Conputer Merchant that David Zirpolo's
work is overlapping -- this is one of the conpanies that
David Zirpolo worked for while he is also working for
anot her conpany.

Count 10 is another e-mail to Susan Sl akey from ESG
from David Banks, and this is concerning her attenpts to
coll ect on the outstanding paynent and the outstandi ng
debt. And as Ms. Slakey told you, she was in California
in her offices when she received this e-mail from David
Banks.

Again, Count 11 is another mailing fromKelly
Services of an invoice. Jeff Kelly told you these were

mai l ed, and simlar to the invoice you just |ooked at from
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Kelly Services in Count 3.

Count 12 is an invoice fromthe Conputer Merchant.
Again, Courtney Miullen told you that this was mailed from
their offices in Norwell, Mssachusetts, to |IRP Solutions.
And, again, this concerns work, this tine perfornmed by
David Zirpolo. And the tine card that underlies it, in
which M. Zirpolo purports to record the hours he worked,
was approved by C Alfred Stewart or dint Stewart.

Again, you can look at the time cards which are in
evidence as Governnent's Exhibit 431 if you want to see
the underlying tine card.

Count 13 is the invoice, both for -- again, mailed
to IRP Solutions. Scott Boe, from Boecore, told you this
was nmail ed. Boecore was the conpany which David Banks
signed a contract to enter into business with. Denetrius
Harper initiated the initial contact with Boecore. And
you saw that in an e-mail to Tracy Sharples, which | used
as an exanple of one of the common m sstatenents
per petuated by the defendants, which is an inpending, or a
project is about to be deployed at the New York Police
Departnent. David Zirpolo approves the underlying time
cards that are the basis for this invoice.

Count 14 is an e-mail from David Banks to Kim
Pillas, Technisource again. This is the woman who i S now

Kinberly Carter. W previously discussed Techni source in
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Count 7, so | will just add here that Ms. Pillas said when
she received this e-mail she was in her office in
Bal ti nore, Maryl and.

Count 15 is the check that is mailed from The Judge
Goup for diff Stewart for hours that diff Stewart
purported he worked. As you will see fromthe underlying
time cards to support this, Denetrius Harper approves
those tinme cards that are sent from The Judge G oup.
Frank Santoro testified that these checks woul d have been
mai | ed personally from Pennsylvania to M. Stewart.

M. Santoro also told you that The Judge G oup,
i ke any staffing conpany, requires enployees to do an |-9
to verify their identity or eligibility to work. And that
it is very inportant as an enpl oyee that who they verify
is eligible to work, is the one actually performng the
wor K.

O course, The Judge G oup al so had three enpl oyees
who wor ked there who al so had numerous evidence of
aliases. Specifically, difford Stewart, Kendra Haughton
and Enrico Howard. There are a nunber of exhibits that
you have in evidence that show that the people who often
used aliases are under a colum of aliases in the various
exhi bi ts.

Count 16, again, is another e-mail from Ken Harper

to Jennifer Bassett at Conputer Merchant. Again,
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Ms. Bassett received this e-mail when she was in
Massachusetts. This is David Banks representing hinself
as the chief -- as the COO, and Ken Harper is the one
doing the e-nail.

Count 17 is an invoice that is sent from Headway.
Eil een Bergnman said that all of the paperwork in
connection with IRP was either faxed or e-nailed. She was
the Headway representative. 1In this case, Headway --

Ms. Bergman told you that David Banks is the one who
signed the agreenment wi th Headway, but that Denmetrius
Har per actually set up the rel ationship.

And that the false statenents there were that IRP
was about to have a contract with the New York Police
Departnment. And Ms. Bergman was very excited because they
are a New York based firm and that would be nore and nore
business for them David Zirpolo is the one who approved
the tinme cards that formthe basis for this invoice.

Count 18 is another invoice sent from Headway,
simlarly, either nmailed or faxed. Again, in this case,
Adint Stewart, as well as David Zirpolo, approved the tine
cards that formed the underlying basis for that invoicing.

Headway is al so one of the conpani es that appears
on the white board, Governnent's Exhibit 609.01. And you
can have a chance to look at that, where it has Headway at

the top, and it lists the three enployees, and then in
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parentheses -- well, it lists the initials of three

enpl oyees who purportedly worked for Headway, and in
parent heses it has another set of initials, presumably for
the aliases that worked there.

Count 19 is, again, another invoice that Scott Boe
reported was nailed from Boecore to IRP Solutions. And,
again, simlarly, David Zrpolo approved the tinme cards.
And both Denetrius Harper and David Banks were in on the
begi nning of that work.

Count 20 is an invoice sent from MSX I nternational .
M ke Seeley from MSX told you that this was mailed to
Davi d Banks, who signed the agreenent, as well. This
i nvoi ce concerns work purportedly perforned by Ken Barnes,
and the tinme cards that purport to record the hours
M. Barnes worked, all approved by either dint Stewart or
Davi d Zirpol o.

Again, it is M. Seeley's understandi ng, based on
M. Banks' statenents that IRP was fully engaged in
depl oyi ng software with the Departnent of Honel and
Security and the New York Police Departnent, and that that
played a large role in M. Seeley's decision to do
business with IRP. Because it was very inportant to him
that | RP have a revenue streamthat they could pay.

Count 21 is another docunent from Conputer

Merchant; an invoice nmailed from Massachusetts, again.
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And we discussed this previously in Counts 9 and 12 and
16, where Denetrius Harper sets up the relationship, C
Alfred Stewart, dint Stewart, approves the tine that
David Zirpolo actually worked.

Count 22 involves an invoice from Bl ackst one
Technology. This is -- we previously saw the exanpl e
e-mail that David Zirpolo sent Jesse O Gorman trying to
set up the relationship, falsely representing that | RP had
busi ness when it did not. And M. O Gorman told you that
the default way of sending invoices was to nmail them

Agai n, Count 23 is another invoice nmailed from MSX
International, and it is a simlar set of circunstances
that M ke Seeley tal ked about, which is that the invoice
was nmailed, that David Banks is the one to whomthe
invoice is sent, and it is, again, tine for M. Barnes,
and David Zirpolo approved the underlying tinme card.

And, last, Count 24 is another check from The Judge
G oup. Again, M. Santoro told you that this would have
been mailed, and the tine cards that underlie the hours
here were all approved by Denetrius Harper.

Counts 2 through 24, sinply show -- that we just
ran through -- are how the defendants used either the
mails or the wires for their schene. They either knew
t hat docunents would be sent to themvia mail; their

i nvoices or checks. O they used e-mails; wres,
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essentially, to help their fraud, to either get the
staffing conpanies to agree to do business with them to
keep the staffing conpanies in business, or to try to
stave off attenpts to collect.

Now, M. Walker is not charged in these counts, in
the mail and wire fraud, but he is charged in the
conspiracy count. And there is overwhel m ng evidence that
M. WAl ker participated. He is the president of IRP
Solutions. He is both on there -- the evidence is that he
bot h approved tine cards and he worked tinme cards.

Ladi es and gentlenen of the jury, | would ask you
to look at -- you will have for your consideration the
fol der seized for M. Wl ker during the search warrant,
which contains the tinme cards for WIllie Pee; the hours
Wl lie Pee supposedly worked at Anal ysts International.
You should conpare those tine cards with the other tine
cards signed by Wllie Pee, and see if you think it is the
sane signature throughout.

Al so, M. Chanberlin told you that although Wllie
Pee submtted tine cards for Analysts International, he
didn't receive any noney for that, only Gary Wal ker
recei ved noney from Anal ysts International .

In addition, M. \Wal ker was part of one of the
initial neetings wth Analysts. He is the one who went

and set that up. And he's the head of the whole thing and
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knew what was going on the whole tine.

The defendants' fraud, in conspiracy to commt
fraud, resulted in losses to all of the staffing conpanies
identified here, and the |loss totals over $5,000,000. And
t hese staffing conpanies all told you that they entered
into these contracts in part, based on the defendants'
statenments about the nature of their business and the kind
of business they had.

They then paid the enpl oyees and t hen generated
i nvoi ces based on the tinme cards that contained false
statenents about the hours worked and the people who did
the work, as well as the nature of the work that was done.

And then the staffing conpanies told you that they
often continued to payroll enployees because the
defendants kept telling themthat paynent was in com ng;
paynent was about to cone due.

The defendants intentionally deceived the staffing
conpanies. They intentionally agreed and conspired to do
this. And you have the -- you can |ook at both the
internal e-mails, the external e-mails, and all of the
docunents and evi dence that show you that the defendants
schenmed and how they went about doing this.

Ladi es and gentlenen of the jury, this has been a
long trial, I know. But soon it will be your turn. It

will be your turn to hold these defendants, these six
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def endants accountable. Your turn to hold them
accountable for the false statenents, for their deception,
for their fraud, for their stealing through their schene
over $5,000, 000 from these staffing conpanies.

Ladi es and gentlenen of the jury, | ask that you do
no nore and no |less than what justice requires, and find
t hese six defendants guilty of the crinmes charged in the
| ndi ctment. Thank you.

THE COURT: Thank you, M. Hazra.

Wi ch of the defendants would like to go first?

MR. WALKER: | wll, Your Honor.

THE COURT: Al right. M. Wlker, you may
pr oceed.

CLOSI NG ARGUVENT

BY MR. WALKER

If it please the Court. Ladies and gentlenen of
the jury. By now you know that | am Gary Wal ker. | am
the person that Ms. Hazra just spoke about as the head of
all of this. And you saw evidence throughout the case
that | amthe president of IRP Solutions and the president
of Leading Team Inc.

You were also told that these conpanies are all eged
to have participated in a conspiracy. You were shown
bul l et points about three things, and nore, that we were

all eged to have done. W were alleged to have entered
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into an agreenment with each other. That is absolutely

true. W entered into an agreenent to build software;

software that you saw evidence of throughout the trial.
W entered into an agreenent to try to sell that

software to | aw enforcenent agencies. You saw evi dence of

that, as well. W entered into an agreenent to work |ong,
hard hours. Tinme sheets illustrate proof of that
agr eenent .

W were al so accused of knowi ngly and voluntarily
being involved in a plan. That's absolutely true. W all
knew when we got into this, we would be working |ong, hard
hours, as evidenced by those tinme sheets.

W al so voluntarily and knowingly entered into a
plan to conpete agai nst |arge conpanies. You heard
testinony from M. Paul Tran of DHS. You heard testinony
fromM. Price Roe, at the Departnent of Justice, telling
you that they often worked with very |arge conpanies. And
so it's true, we entered into a plan to conpete with these
| ar ge conpani es.

But what is not true is that we entered into a plan
to commt a crine. Throughout the |ast few days and
weeks, and as illustrated just a few m nutes ago by
Ms. Hazra, you saw nany elenents of a snmall conpany
operating over tine. You saw, throughout the course of

the trial, people who were fulfilling multiple job tasks
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and roles. You saw instances where | sent e-mails, where
| say | was the president. Absolutely true. President of
| RP Sol utions.

You saw e-nails where ny signature |line said Chief
Technol ogy O ficer. Absolutely true. You saw evi dence of
many people working in many roles. Again, evidence of a
smal | busi ness in operation.

You saw evidence, and Ms. Hazra pointed it out,
that the co-defendants were friends of each other.

M. Dave Zirpolo, DZ. M. Ken Barnes, KB to nme. And so
that's absolutely true. Denetrius Harper, Meat. | have
known these nen for many years. It is absolutely true.
W were friends working together, comng together to work
long and hard to achieve a goal.

That goal was not one of crimnal intent. That
goal was one of fulfilling our common dream of getting
this software out there. You also saw evi dence of other
famly menbers being involved. None of these things do we
deny. A small conpany working hard to try to nmake
sonet hi ng happen, with limted resources.

M/ sister-in-law, Lisa Stewart, ny executive
adm ni strative assistant, and dint Stewart's
sister-in-law. M wfe, Yolanda Wal ker. You saw on the
Government's own witness |list, her nane associated with

many different financial transactions. M wfe helped to
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pay the bills.

You al so saw that nyself and the co-defendants
wor ked as executives of the conpany. You saw the titles
associ ated with each of the conpanies. W were vice
presidents. W were Chief Operating Oficers, CEGCs. Vice
presidents of professional services. And you also saw
t hese sanme nanes of each of the co-defendants involved in
project work. You saw theminvolved in helping to deliver
products that they had helped to build, and helping to
manage the products and the projects associated with these
conpani es.

You just heard accusations of fal se assurances.
Again, let's talk about a small business. Wat the
Governnent asserts as fal se assurances, we assert as
belief in your conpany. Belief in your product, which was
affirmed by statenents from many peopl e outside of our
conpanies. If you recall the testinony of M. John
Shannon, a fornmer NYPD detective, his quote is, at that
time, this was the best software he had seen.

You heard testinony from M. Paul Tran and saw
evidence in the formof an e-mail where he approved |IRP
Solutions to go to the next round of vetting for the
Departnment of Honel and Security. You may consi der that
delivering fal se assurances, when in reality it's taking

i nput fromthe people you are attenpting to sell to, and
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providing that as information to the people who you have
obligations to.

QG her elenents that you saw of small business
operations; we had skin in the gane. O all those tine
sheets you saw, many hours reported and worked, many hours
were not reported. You saw evidence of skin in the gane
by nyself and ny co-defendants in the form of persona
guar antees and prom ssory notes. That's what snal
busi nesses do when they believe in their product. Wen
they believe in what people they are trying to sell to
tell them about the quality of their product. That's what
smal | busi nesses do.

Anot her el enment of a small business in operation is
a busi ness having both a physical address and a mailing
address. You heard through the testinony of Agent Smith
that the FBI had difficulties in finding DKH or LTI.
That's because they were trying to find themat the
mai | i ng address. And we saw evidence in the form of
i nvoi ces where conpanies would m stakenly use the nailing
address, which was provided to them as the physi cal
address.

If you show up at a Mail Boxes Etc., you are not
going to find anybody at LTI there. You are not going to
find anybody fromDKH or IRP at the Mail Boxes, Etc. But

when you send mail to that addresses, it will reach the
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conpani es.

Anot her element of a small business in action, and
any business, is persistence. You saw where the conpanies
were engaged in selling product -- attenpting to sel
product to small, nmedium and | arge agencies. You heard
testi nony from Sam Thurman, the vice president of
mar keting and sales for IRP Sol utions, where he said that
he utilized people in the conpany who had other roles as
their primary role to reach out to agencies. W were
resourceful. W had to be. W worked hard. W were
persistent. Those are elenents of a small business.

Now, a large part of the Governnent's charges
against us and the allegations are fal se statenents
concerning the status of IRP with various agencies. You
heard for yourselves that in many cases, these staffing
agency representatives said at one point, that they told
us they had a contract wwth the NYPD. O they told us
they had a contract wth DHS. But if you recall the
e-mails sent by IRP, DKH, LTI, zero occurrences of anyone
at these conpani es saying we had a contract with either of
t hese | arge agenci es.

But you will hear themsay, in our initial neetings
with them when we tal ked about what we were doi ng, when
we tal ked about our product, that they said we were very

confident. To quote one, we "put on a good show." If you
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are a small business person with a product that you' ve
wor ked I ong and hard to build, you are going to be proud
of it. That cane across in the staffing conpany
representations. Their big showis pride and hard work.
It is pride in what we built.

And al though we said in our e-mails that we were

working to cl ose business with these agencies, recall what

you heard fromthe staffing conpanies. |In many cases they
woul d say, | assunmed they had a contract when | read that
e-mail. | thought that e-mail neant that they had a
contract.

And you will also note, if you think back, that
after the staffing conpanies were re-approached by the
Government to do interviews, that's when we saw nore
statenents about them saying, | thought they had a
contract. Were in the earlier representations, you can
| ook and see the e-mails said, we were working on a
product to try to sell to the NYPD. W were working on a
project that would be sold to DHS.

W were optimstic. W believed in the positive
statenments we heard from | aw enforcenent agencies. You
will not see a single instance in that evidence chain
where we lied to anybody, anybody, about having a contract
wi th those agenci es.

Now, a lot of the focus has been on the NYPD and
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DHS, because that is where we expected to nake noney from
But, in his testinmony, M. Sam Thurman, the VP of Sales
and Marketing, told you that we reached out to agencies of
all sizes; small agencies, nedium agencies and | arge
agenci es.

You saw fromhis testinony that we weren't only
relying on the |arge agencies of the NYPD and DHS.

M. Thurman al so naned cities where we were talking to

| arge agencies. In his testinony he nentioned Detroit, HE
Paso, Phil adel phia, Dallas, our own hone state here,
Denver, the Orange County Sheriff's in Florida.

That is representative of a conpany that had many
products, able to fit the needs of small to |arge
agencies. You heard the testinony of software devel opers
that we brought in. They tal ked about the work that they
did. They tal ked about the evol ving nature of the
products. They tal ked about how we would go to neetings
and cone back and have a requirenent for themto build.
They tal ked about that work. They tal ked about the need
to custom ze the products for these different agencies.

You al so heard the testinony of Agent Colin Reese
fromthe Col orado Bureau of Investigations, CBI. And in
his testinony, Agent Reese related the fact that CBl began
engaging with, initially, LTI in about the |late 2002, 2003

time frane. That also is about the tine that the

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2104

conpanies started to utilize staffing resources. And

t hose staffing resources were utilized, as you heard

devel opers say, we were building a | arger product fromthe
initial smaller product, and we had the potential to sel
it.

And so in order to satisfy the needs, and not | ose
the CBlI opportunity, we nmade a decision to bring in
addi ti onal people. W staffed them the sane tine we were
talking wth CBI. You also heard from Agent Reese that
there was serious interest in the CLC product within the
CBI .

You saw the e-nmail from Agent Reese, who was a
technical representative at the Col orado Bureau of
| nvestigations, where he recommended to his superiors that
they bring the CILC software in-house for a 6-nonth revi ew
period. He also stated to his superiors that the price of
$375, 000 was nore than they had budgeted for. Agent Reese
also relayed to you in his testinony that they were
wlling to go out and request a grant for those funds in
order to hopefully procure the CLC software.

M. Reese also noted to you that they weren't
successful in obtaining that grant, therefore, they did
not purchase the sol ution.

Now, the CGovernnment's allegations include that tinme

cards had hours that were clained as worked but not
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worked. And they state the reason for their assertions
that those hours couldn't have been worked because there
were simultaneous hours for the sane person across nore
than one job, as represented by nore than one staffing
conpany.

W all heard several IT professionals, under oath,
testify to you that they have worked nultiple engagenents
si mul taneously. W heard testinony fromthese IT
prof essionals that they used technol ogy, itself, to enable
themto do that job, to enpower themto do that
si mul t aneous wor k.

There is not one piece of evidence that refutes
those individuals doing nmultiple roles successfully. W
heard testinony fromM. Mke MKinley. M. MKinley was
t he supervisor of an IRP contract enployee by the nane of
Shaun Haughton. You heard, in M. MKinley's testinony,
that he supervised M. Haughton for a period of several
years; | believe it was 3 years, at two conpanies, as the
conpany made changes from bei ng Benesight to Fiserv. And
you heard himsay that he didn't care if M. Haughton had
anot her job, as long as he got his work done.

You al so heard M. MKinley say M. Haughton was an
excel l ent enpl oyee, and he didn't have any problens with
him And in regards to that situation and that scenario,

you heard no conplaints fromthe staffing conpany about
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M. Haughton's "activity."

You al so heard testinony, in the formof an expert,
an expert brought in by the defendants, M. Joe Thurman, a
director at a large staffing conpany. And in his
testi nony, M. Thurman provided statenents that
corroborated what you heard from previously nentioned IT
professionals; that oftentinmes staffing conpanies wll
encourage sone of their various perforners to take on
other roles. Otentines, these |l arge contracting
conpani es, staffing conpanies, don't care if a consultant
is doing other work on the side, as long as it does not
impact their client, which is the bottomline, he said.

The bottomline is providing service to the client
and bringing in revenues for the staffing conpany. You
al so saw evi dence provided by the Governnment's own w tness
of paynments nade to staffing conpanies. That w tness, a
financial anal yst, acknow edged and showed you specific
line itens where there were paynents, but she al so
acknow edged that there nmay have been other paynents
related to certain withdrawal s that were not recogni zed as
paynents, due to the inability to further pursue
i nvestigating of those. No way to track down that
information in detail.

And so you saw the intent of the conpany to pay.

You saw the intent of the conpany to pay, because the
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conpany -- neither conpany -- none of the three conpanies,
filed bankruptcy. And you also saw that, as w tnessed by
the staffing conpanies, thenselves, the conpanies did not
deny the fact that they incurred debt with the staffing
conpani es.

Now, in reference to the tine frame, the span of
time, | nentioned that CBl was the first early suitor of
t he conpany's product. The conpany did not stop there,
and it did not end with the NYPD, DHS, or the other
agencies that | nanmed. And, so, over tinme, the conpany
worked to be able to sell and market product across a |aw
enforcenent spectrum And in doing that, again, the
conpany heard many positive conments on the software,
whi ch we took as confirmation that we were doing -- we
were on the right track with software.

And, so, as Ms. Sue Holland said in her testinony,
that M. Harper told her in their initial conversation,
"we Wi Il be closing business any day." She said in her
own words, he was very convincing. He was optimstic. He
bel i eved what the agencies were telling him He believed
that the conpanies would sell to | arge agencies and be
able to pay on the debts any day now.

And, if you recall statenents from other staffing
representatives, they would tell you, they told us

that they said, we expected to close business any day. W
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expected to be able to pay debts any day. And that's
reflected, as well, in -- as well, in the proposed
repaynent pl ans.

And in talking to those | arge agencies, and getting
the positive feedback, the entrepreneur says this |arge
agency has told ne they really like it. And, as
M. Thurman said, positive feedback, and they woul d work
on ways to get the noney.

That, again, contributes to the entrepreneur
believing he's going to make that big sale any day. That
gives himthe power to say to a creditor, | amgoing to be
able to pay you. And so when you hear that term "they
were very convincing," as Ms. Holland said, or "they put
on a good show," as another staffing conpany
representative said, those are not m srepresentations,
those are reliance and reconveyance of confidence in the
pr oduct .

Now, the sane Ms. Holland | just spoke about, who
said that Denetrius Harper told her that we would be
closing any day -- be closing business any day, also said
later on that "They told nme they had a contract with the
NYPD." And if you recall, upon her cross-exam nation,

Ms. Holland was not able to confirm any conversation nor
any e-nmail where the conpany stated that "we had a

contract with NYPD."
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Ms. Holland al so said during her testinony that
when she received the proposed repaynent plan from
M. Harper, she saw it as an indication that he was stil
confident in being able to close business to pay the debt.

If you recall the testinony of M. Price Roe, who
worked in the Departnent of Justice as the assistant of
t he head technol ogy executive in the Departnent of
Justice, the Chief Information Oficer, the highest
technol ogy position at the DQJ. M. Roe related that he
told us, as he told many other small conpanies, "be
persistent." The conpany was persistent.

You heard the testinony of M. Tran, of DHS, of
M. Bill Wtherspoon of DHS, that they were present for
many denonstrations from I RP Solutions of their product.
You heard from M. Steven Cooper just this norning from
DHS; that he woul d nake suggestions to conpani es about how
to inprove their product to neet the need of his agency.
You heard, from M. Cooper's testinony, that conpanies
woul d return to show results of inplenenting those
suggest i ons.

You heard testinony from M. Tran, in which he saw
mul tiple versions of the CLC software in subsequent
meetings after making changes to the software. And you
saw the persistence on the part of the conpany. You saw

that the conpany, and the people working there, believed
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in their products. Not only just an innate belief in
their product, but because of what they were told by |aw
enforcenent. |In one case, that this was the best | had
seen at that point, fromthe NYPD.

Now, when you | ook at these actions and you see
what was done by the conpany, when you see paynents,
al t hough they may have been small, relative to sone of the
debt, you see an intent to repay. Wen you see promn ssory
notes and personal guarantees, you see the intent to nake
good on the debt. Wen you see the proposed paynent
schedul es, you see the intent to nake good on the debt.

You received instructions fromthe Court that it's
the Governnment's job to prove that we actually entered
into an agreenent to commt fraud, conspired to conmt
crimnal acts. She also said that that nust be done by
the Governnment in a manner that is beyond a reasonabl e
doubt .

If, at the end of all of the trial, all of the
testinony, all of the evidence, you still have reasonabl e
doubt about |IRP Solutions', Leading Team Inc.'s, DKH
Enterprises' intent as businesses, rather than intent to
intentionally defraud or steal, then it is incunbent on
you to return verdicts of not guilty. Thank you.

THE COURT: Thank you, M. Wal ker.

Who would like to go next?
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MR. HARPER: If it please the Court.
THE COURT: M. Harper.
CLCSI NG ARGUMENT

BY MR. HARPER

Good afternoon, |adies and gentlenen of the jury.
As you know, ny nane is Denetrius K Harper. | was the
presi dent/owner of DKH Enterprises, one of the conpanies
that the CGovernnent has alleged that intended to schene
and canme up with a schene to defraud staffing conpani es of
free | abor.

Now, we have been here over the |ast four weeks.
You have heard testinony. You have seen evidence. And
during that tine, you saw and heard the testinony of
staffing conpani es that had inconsistencies, as M. Wl ker
poi nted out. Wen you use the term "W are working on a
great project."” "W are |looking to wap up a great
project with the NYPD or the Departnent of Honel and
Security.” A no time did that say a contract. You had
several staffing conpany representatives, upon reading
that or being told that, that they interpreted; that their
opi nion was a contract was in place. The statenent was
never made that a contract was with the NYPD or DHS.

The Governnent al so alleges that when they did
enter into an agreenent, and DKH was unable to ful fill

those invoices, they used -- Ms. Hazra used the terma
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"lulling technique" to say that the governnent cycle was
slow. As M. Wil ker has already alluded to, the
informati on we got back fromthe | aw enforcenent agencies,
we had the belief that at any nonent the software; -- the
CILC solution wuuld be installed. Upon being install ed,
getting revenue fromthat installation to pay those debts.
As the owner of DKH Enterprises, | never denied the
debt. In fact, as in evidence that you saw, | kept --

personal |y kept track of every penny, dine and dollar that
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was owed to these staffing conpanies. You m ght ask
yoursel f, why? Wy would you do that? Because, as we saw
in evidence and by testinony by the staffing conpany
representatives, that the intention or the intent to pay
was real, and they believed.

M/ belief was that any nonent, upon these
co-defendants getting the software installed in the
Departnment of Honel and Security and the NYPD, that that
noney generated fromthat would be able to pay those
outstanding debts. It wasn't a lulling technique. |
didn't sign ny nane to any personal guarantee or
prom ssory note to continue. | signed it because |
bel i eved.

And as you heard fromthe Governnent w tnesses in
the staffing industry, they also believed. Now, in snall

busi ness, again, that belief carries individuals to have
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confidence in the product that they have, and to convey
t hat confidence to others.

The Governnent also alleges that there were false
representations on tinme sheets. As you saw, the
Governnent W tnesses, every one that we asked, were there
any false statenents on the tinme sheet, was a resoundi ng
no. The CGovernnment w tness, Sanuel K Thurman, when
asked, was his tine false, or was he asked to work for
soneone el se, his answer was no.

The Governnment did not bring one witness to attest
that the hours worked were not worked, and that those
hours wor ked were not worked by that individual. The
def ense al so brought devel opers that actually worked on
the CILC solution, and gave you their piece of the puzzle
to build. And those hours that were reflected in the tine
sheets were the hours that they worked, as well.

You al so heard witness testinmony fromthe staffing
industry that said that it is not uncommon for consultants
or a contractor to noonlight. And in that term

"moonl i ghting,"” had another position, or had a second or a
third position. That it is not uncommon. This was al so
verified by M. Joe Thurman, that not only is it not
unconmon, but it is actually encouraged; neaning the
staffing conpany encourages those consultants to handl e

mul ti pl e engagenents. Wiy? To gain nore revenue. Keep
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in mnd that the staffing industry is about revenue
generation, as M. Thurman testified to.

Again, the Governnment alleges that the statenents
made to staffing conpanies influenced their decision.

They nentioned Jeff Kelly. And on cross-exam nation, he
stated to this Court that he was not the decision maker.
That, in nost cases, to vet DKH Enterprises or to vet IRP
Solutions, that they did a few things to see if they would
enter into an agreenent.

What were those things? They ran credit through
D & B; Dun & Bradstreet. Now, upon them running that,
that was the final decision. Not for a statenent that
they believed or interpreted or assunmed was nmade. And,
further, the agreenent that was actually signed by nyself,
as a representative of DKH Enterprises, or a
representative of IRP, as Ken Harper, the agreenents state
that no representation nmade prior to this is binding.

If truly the staffing conpanies' representatives
bel i eved there was a contract, not one of the Covernnent
staffing representatives changed the | anguage to reflect
what they thought, what they interpreted, what they
assunmed, or their opinion to put that |anguage in the
agreenent that was ultimately signed by DKH or |RP.

Time and tinme again, through cross-exam nation, the

i nconsi stencies of the staffing conpani es becane apparent.
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They didn't renmenber. They assunmed. They thought. They
interpreted. They had heard sonething that was not true.
So those fal se statenents were never nade.

You al so heard from Governnment w tness Frank Bell o,
fromthe NYPD, that stated that it is difficult for a
smal | business to work with the NYPD or to gain business.

Price Roe, of the Departnment of Justice, al so had
simlar sentinents; that it was difficult for a small
conpany to gain business with a federal agency, but it was
encouraged. What was the tern? | believe it was
persistence. And that is exactly what the co-defendants
at |RP -- they becane persistent to gain that business.
Because they knew, as well as nyself, the only way to pay
the $5 mllion was to get the software installed, deployed
at these |arge agencies. As you saw, the Governnent
exhibit, the two quotes in |late 2004, Decenber tine frane,
one for 7-and-a-half mllion, the other, | believe,
upwards of a hundred mllion, in that ball park

As you well know, one of those installations w pes
out the $5 mllion debt. So you m ght ask yourself, why
continue? Forty-two staffing conpanies. That's correct,
42 staffing conpanies. Because the belief, the goal was
to sell the solution, help the men and wonen that are
working in |law enforcenent that can't get that data, and

provide a solution that would hel p those individuals.
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The Governnent also alleges that | RP, DKH, Leading
Teamtried to hide or deceive the relationship. Again,
not true. You heard from several Governnent w tnesses
that attest and stated, | represented DKH The client was
Leading Teamor IRP. That's during the first initial
meeting. So that is full disclosure. | ama
representative of DKH. The contractors or consultants
woul d work for either Leading Teamor |IRP. That statenent
was made.

The Governnment al so alleges that we used each other
for credit references. That is true. Wen you put down a
credit reference, you don't put someone down that you
don't know or that you have not done business with. In
fact, the |lease at 7350 Canpus Drive, where the raid was
conducted, was in DKH Enterprise's nane. | was able to
get that lease. And, in fact, IRP had to pay DKH to
continue leasing that facility.

So the Governnent alleges that they used each
other. That is true. Because they, in part, paid ne for
the | ease at 7350 Canpus Drive.

Anot her conpany that was nentioned was SW as a
credit reference. Again, another conmpany that is known to
me, and have done business wth and paid. So, naturally,
when you are putting down a credit reference, you put the

peopl e down that you' ve done business with. The
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Government exhibit also shows Al catel, as well as Rod
Ermel. So | put credit references that were known to ne.
And this is the normal course of business.

You heard fromthe expert w tness, Joseph Thurman,
that testified that in a payrolling agreenent, the
resource is known to you. M. Hazra stated earlier that
that representation wasn't told to the staffing agencies.
Wll, in payrolling, the resource is already know. That
is an established fact. W learned that fromthe expert
W t ness.

Again, the CGovernnent also alleges that the
prom ssory note and personal guarantee was a technique.

It is not a technique. It was affirmation. It was ne
acknow edgi ng the debt, and ny intention to pay every
dollar. Wen | sign ny nane for DKH Enterprises, ny
client, Leading Team they have to pay ne. So that is why
| put ny nane dowmn. | believed in the vision. | believed
in the dream That's why. | believed it so nuch, | put
nmy nane down to say | guarantee that | wll pay this back.

In closing, | want you to |ook at the evidence, the
facts that are before you. And | want you to do
sonmething. | want you to open your heart to the truth.
Not the snoke, not the mrrors that the Governnent has
al l eged during this case, but let the veil, let the snoke

di ssipate. Let the mrrors be rolled away, and | ook at
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the truth.

There was no intent to defraud. No intent to
scheme staffing conpanies. W had a dream W shared
that dreamwith the staffing conpanies and said, |ook, we
are working with a great project to wap up with the
Departnment of Honel and Security, with the NYPD. Upon
getting that business or installing that software, there
is going to be roomfor you to put your staff -- for you
to make noney.

That was the vision of an entrepreneurial belief.
Once it is installed, there is always going to be nore
busi ness for those staffing conpanies. So open your heart
to the truth. There is no schene to defraud. No
intention to defraud. The vision is still alive. And the
dreamis still there. Renenber those two quotes went out
Decenber 2004. Several weeks later, |IRP was raided.

Those sane conpani es, agencies that we were persistent and
diligent in trying to get the software sold to, would not

do business during a federal investigation.

So, again, the dreamis still there. W still have
the software to provide to |l aw enforcenent. And | |eave
you with this. [If no false statenent was nade, no tine

sheet that was false, there is no schene, there is no
f r aud. If there is no fraud, there is no case. I f there

IS no case, you must conme back with a verdict of not
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guilty. Thank you.
THE COURT: Who is going next? M. Barnes?
MR. BARNES: Yes.
CLCSI NG ARGUMENT
BY MR. BARNES:

May it please the Court. Ladies and gentl enen of
the jury. Again, as | nentioned in ny opening statenent,
this is out of context. And who's telling the story? And
if I look at who is telling the story, again, there is not
a shred of evidence that proves the Governnent's case.

Now, the thing is what did the Governnent prove?
Where did they actually absolutely prove to you beyond a
reasonabl e doubt that there was a crinme coomtted, and
that there was a schene, an alleged schene to have, you
know, beat out these staffing conpanies? The Governnent
would like you to be filling in the blanks for them for
the evidence that they didn't provide for you, and that is
what they want you to do.

But this is about evidence. This is about you,
with the evidence you have in hand, the testinony that you
heard, to determne what is the truth. Now, the
Governnent sent you on a few wild goose chases during
their course of presenting the case. For instance, they
want you to believe there were people working for other

peopl e, but they didn't show you the evidence that that
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happened.

You have in evidence -- they showed you -- they
woul d have showed you banki ng records or whatnot that you
could possibly look at. And you would see that people got
paid for the work that they did. No noney went el sewhere.
The person worked, they got their own paycheck. They did
what ever they wanted to do with it; pay bills. \Watever
you may do, or anyone in Anerica woul d do.

They al so want you to focus in on the visitor |og,
to say, look at the visitor log, they signed in. So if a
conpany had a conpany policy that asserted to sign the
visitors' log, that was part of a schene.

Now | ook at that visitor log closely, and you | ook
at the tinmes when everyone cane in. |If it was a schene,
they woul d have cane in right behind each other, naking a
show for that staffing agency. The tinmes aren't even on
there. They cone in at different tines. And that visitor
log sits there at that conpany office. It is not
sonmet hing they give a copy to take hone to the staff and
they say, hey, take this visitor |og, and you can prepare
your notes. That is for IRP. It is what they did as a
conpany, and they made a choice to do. Another goose
chase they sent you on.

But the issue is, did they prove fraud? Now, the

Governnent really alleges, and especially in ny case, the
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fact that | have a lot of hours and | worked multiple
contracts, and that is for you to believe, that those
hours are fraudulent. But they didn't show you a direct
correlation that, hey, if you work multiple hours, that
necessarily neans that the hours are fraudul ent.

Now, you have the Governnment's own wi tnesses sit on
the stand and testify. Sonme of those w tnesses were Dean
Hal e; G eg Krueger, PCN, John Landau; M ke Seeley. They
all testified that in their experience, they knew of
contractors having nmultiple contracts and didn't have
policies against it. This was not a newthing to them
okay.

You did have one witness that did say that they
felt it would be fraudulent if a person had nultiple
contracts, and that was Kinberly Carter. But, when given
t he expl anation of howit could be done, how an IT
contractor could work and do the nultiple jobs, she
conceded. She agreed that is totally possible.

And what the Governnent didn't show you, they
didn't bring in a technical expert to sit in and testify
for the Governnent to say, you know what, you can't do
this. It's inpossible, | tried it. That didn't happen.
But you had nore people that will tell you, that cane in,
w tnesses for the defense, witnesses for the Governnent,

that it is possible, and witnesses for the industry, how
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it is done, why it is done, and that it is not an unconmon
practice; it happens in the IT industry.

So, is it the IT industry on trial here, or is it
the fact that the tinme sheets are fraudulent? And then
you prove that the tine sheets are fraudul ent because
there are nultiple contracts. | contend to you no, they
didn"t. That is what your job is to do, is to | ook at
that evidence and determ ne, did that prove to you by the
evi dence that that neant fraud?

Now, al so, the Governnent enjoyed showi ng you a | ot
of things that they picked up and artifacts as evidence,
and the fanous white board over there. They brought out
spreadsheets to have you | ook at, and have you to
basically inmagi ne what these nean. Because the Governnent
sent their theory to you as this is what happened. This
is what they were doing. They were working for other
peopl e.

And they had one spreadsheet that had the word
"alias" on it, and they want you to focus in on the word
al i as, because that is sonething going on behind the
scene. Traditionally an alias isn't a person that
actually exists. As you see, Gary WAl ker sits there and
Ken Barnes sits here. Never did they show evidence to
where Gary Wal ker was working for ne, had to work for ne

or vice versa was happeni ng.
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So it's another theory they gave to you in hopes
t hat when you go back there that this is just in your head
and you ignore the evidence and focus in on these theories
and focus in on these wild ideas that you may think, you
know what, sonething was goi ng on, because the evidence
that they showed says the opposite.

Plenty of evidence showed that when their w tnesses
woul d get on the stand, when confronted with their own
e-mails, with their owm interviews that they gave FB
agents, differ fromwhat they initially would say on the
stand. And that is something you have to take into
consideration. |If the evidence is so strong, why doesn't
what you say back up to what | got in ny hand? It just
doesn't do that.

And that's why you are the judge of the facts. You
are going to get all those facts, and you are going to be
able to I ook at those facts, and you will hear -- you wll
know what you were told. You are going to know what
statenents changed. And you are also going to be able to
get what | actually have in ny hand, recorded, of what was
sent to staffing agencies, what they were told, what they
knew, and what they believed.

Now, it was said earlier that M. Krueger and
M. Landau said they were not aware that | was working for

-- had previously worked at I RP Solutions. Now, to put
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that nore correct, the question was, if you had known.

And you heard that statenent quite a bit. Wat if you had
knowmn? Because they wanted themto theorize and specul ate
the things that they didn't ask or didn't care about at
the tine.

Now, in hindsight, when you are sitting on the
stand, maybe they woul d have known, but back then they
didn't. Now, Mke Seeley, he decided to ask. He asked --
in his testinony he said he asked me, did I work for IRP
Sol utions before, or did I know David Banks? And his
answer -- his testinony was that, yes, | did work at IRP
before, and | did know David Banks.

So it was not like I hid anything fromthem Sone
of these staffing agencies, it was part of their business;
they would care, sone of them would not. And when they
were asked, they were told the truth. So there is no
evidence that | hid any relationships, or even when
confronted with it, would not tell themthe truth of that
relationship. That is not in evidence.

And that is why | concede, there is no evidence
t hat supports the Governnment's case. There is a lot of
evi dence, but if you go through the evidence and you put
it in a proper context, you see, you know what, there is
not a crinme here. They would like you to believe there is

a crime here but, again, it is about the facts.
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You review the facts, and you determne, is the
Indictnment true? O is it just, you know a
m srepresentation or m sunderstandi ng? Because there is a
| ack of understandi ng of what maybe ot her industries do.
Maybe a | ack of understanding of how certain entrepreneurs
think. There may be a | ack of understanding of how
gover nnent agenci es work.

But the truth cones down to, was there a false
statenent? D d they say we have a contract? D d they say
we were close to a contract? And it is odd to me how that
statenment may be present in your Indictnment, but it is not
present in any e-mail conmmunications. It is not present
in any contract. And no witness could 100 percent
remenber and hold to that nenory that there was -- | was
told contract.

And that was -- at the beginning, that was the
word, "contract." They told ne they had contracts. They
were close to contract. There were inmmnent contracts.

But as the case went on, that word kind of faded into the
background; wasn't as prevalent as before. And that is
the thing, when you | ook at the evidence, ask yourselves,
why ?

Wiy was it so inportant up front to where when we
get this Indictnent, it has to say the word "contract” on

there. No other terns, but it kind of fades away towards
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the end. Those are things that as you deliberate, you
| ook at the facts and put themin context, that you | ook
at the evidence closely.

Now, again, another theory is the fact that the
Governnent said, basically, their magi c nunber was 24
hours. If you worked over 24 hours, it just is inpossible
that you reported those hours. It isn't possible for that
work to be done.

They didn't provide one witness that said that
because it is over 24 hours that it was false. So what
about 20? If you worked 20 hours -- | nmean, what is the
magi ¢ nunber, 23? You know, the issue is, |earning nore
about the staffing industry, learning nore about IT
contractors, |earning nore about the possibilities of
technol ogy, it's possible. And there is no evidence to
say it is inpossible.

The Governnment never said it was inpossible. They
just would |ike you to believe, because in their mnds, it
may be a spike in hours; and that because that spike is
there, that nust nean it is fraudulent. But did they
prove to you that it was fraudulent? D d they prove that
the work was not being done? D d they prove that |IRP
Sol utions, Leading Team set out to not build software, but
that their livelihood was just to get their friends paid

and give thema job. And the question is, what kind of

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2127

sense does that make?

Again, as I'mclosing here, | would really like to
make sure that you understand the inportance of the
evi dence and focus on that evidence. Don't focus on
outside theories. Don't focus on what is not there.

Don't focus on what can't be proved. Focus on what the
Governnent said they proved to you, and hold them
accountable to that.

Hold themto the fact that if you say that soneone
el se did that work for you, where is the proof? If you
say, we told themw had a contract, where is that proof?
Because you deserve to have that proof. Because it is
your responsibility now to make a decision, basically
holding ny life and these nen's life in your hands. And
that is why | ask you, when you go back there and
del i berate, when you see that |ack of evidence, when you
know that there is doubt there, that you bring back a
verdict of not guilty. Thank you.

THE COURT: Al right. | guess | want to ask the
jury if there is anyone who would have a problemto remain
past 5:00, because | would like to get all of the closing
argunents done. |Is there anyone who that woul d pose a
real problenf?

Al right. Then | would Iike to go ahead and take

a 10-mnute recess at this tine. W wll reconvene at
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4:45, and then we wll just continue until we finish al
of the cl osings.

W'||l be in recess for 10 m nutes.

(A break is taken from4:34 p.m to 4:44 p.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Ms. Barnes, please bring in the jury.

MR. BANKS: Do you intend for the bal ance of
M. Kirsch and all of us defendants today?

THE COURT:  Yes.

MR. BANKS: Ckay. Thank you.

THE COURT:  Yes.

(The following is had in open court, in the hearing
and presence of the jury.)

Al right. You may be seated.

Wio would |ike to go next? M. Stewart?

CLOSI NG ARGUVENT
BY MR. STEWART:

Pl ease the Court. Ladies and gentlenen of the
jury. You recall, ny nane is dinton Alfred Stewart. |
am one of the co-defendants in this case. And you have
heard our closing argunents from ot her co-defendants, and
many of the issues and itens in the Governnent's case have

been tal ked about, so | won't bel abor that here, but |
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just want you to keep in mnd just a few points.

The fal se statenents that they allege against us to
i nduce rel ationships. No such false statenents were nade.
You saw agai n and again and again how Government w tnesses
took the stand and were either inpeached, made an
i nconsi stent statenent, and it wasn't clear that they were
cl ear about that the defendants said they had contracts or
i npendi ng contracts with those | arge agenci es.

The other thing I would like for you to renenber is
the Governnment clains that we hid our ability to pay or
repay the debt to those staffing conpanies. And that was
al so wong, because before the relationship started, they
ran the credit reports; you renenber the Dun & Bradstreet
credit reports for business. So they were very well aware
of our ability to pay or repay the debt. And, also, we
continued to do sales efforts with the software to give us
an increased ability to pay, besides what they knew about
the conpany with the Dun & Bradstreet reports.

And | would just encourage you, don't fill in any
bl anks for the Governnment. Don't fill in the blanks for
the things that they haven't proved, that they haven't
shown you. That is their job. And there are a |ot of
bl anks to fill in. So bear that in mnd as you do your
del i berati on.

The Governnent repeatedly uses this refrain in
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their allegations and what they say is going on in this
case; that it's clear. That it's clear. That it's clear.
It is not clear. It is still very confusing; what they
put on, the assunptions that they' ve nade, the context is
not there, that they want you to fill in the blanks for.

It is not very clear at all. It is still very nuddy, very
confusing, very cloudy as to, you know, what you are to
get out of these things that they' ve presented, especially
when they haven't proved it.

| mean, what are you supposed to do? Use your own
i magi nation and cone up with what they haven't proved. It
is cloudy. It is unclear. So don't fill in the blanks
for them And | would ask you, if you feel that it is
unclear; that it is cloudy, that it is confusing, send
them a cl ear nessage.

Don't crimnalize debt, not in Anerica. W don't
crimnalize debt. |If you don't find that they have proven
their case, especially in the conspiracy, because upon it
is the cornerstone of the whole case, then return a
verdict of not guilty on all charges. Thank you very
much.

THE COURT: M. Zirpol o?

CLOSI NG ARGUMENT
BY MR. ZI RPAOLO

May it please the Court. Ladies and gentl enen of
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the jury. Today you have been hearing a | ot of statenents
from both the Governnment and from the defendants. |'m not
going to try to repeat everything that they have said or
everything that the Governnment has said. |1'mgoing to go
to sone basic points of information that you' ve heard
today and information that the Governnent has to prove.

The Governnment has to prove specific intent. Dd
they prove intent by any of the defendants or nyself, that
we were out to defraud staffing conpanies? That's a
guestion you have to ask yourselves. Wiuen you go through
and | ook at the information of the conspiracy, did we
intend to get together to defraud staffing conpani es? Was
part of our -- was there an agreenent that we intended to
defraud staffing conpani es?

The Governnent didn't prove that. They showed a
| ot of evidence that would let you infer that, but did
they actually prove it? 1Is there any doubt there? And,
yes, there is. Sone of the other information that the
Government went through is they said there were fal se
statenents. They said that there were fal se statenents
made that we had contracts or we had inpendi ng contracts.

When you |l ook at the infornmation that the
Governnment is providing you in evidence for those
statenents, you will see that in many cases it was

projects. One of the conpanies that they say that | nade
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that statenment to was M. O Gorman at Bl ackstone. They
said that | told himwe had contracts. But, in the e-nail
that was a followup to our conversation, it said we had
projects that we were getting ready to close with the NYPD
and getting ready to start with DHS.

Now, if you |ook at the evidence and the testinony,
those projects were going on. You heard from John
Shannon, from Sam Thurnman, that one of the projects that
was going on at that tine was the automation of the DD5
formfor the NYPD. W were working on projects.

They say that the testinony has been that | net
with two of the staffing conpanies. | nmet with Scott Boe,
and | talked to M. O Gorman. | just told you about ny
conversation wwth M. O Gornman. Scott Boe, they say --
the Governnent says that | told himwe had contracts.

Scott Boe was already -- was bringing checks to IRP at the
tinme that he net wwth me. W discussed what was goi ng on
at IRP

| did not talk about contracts. He could not even
conme back and say for sure that | had said anything about
contracts. As a matter of fact, when the CGovernnent asked
M. Boe to identify ne, he couldn't even identify ne. And
if you look, it looks |like | stand out a little bit.

When you | ook at the time sheets, nobody turned

around and said that any of the tine sheets were fal se.
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There were hours worked. The hours worked were signed off
on. Was the work done? Yes. |If the work wasn't done,
wasn't signing off on a tine sheet. You did not see any
tinme sheets that | didn't sign off on because those
weren't in evidence. But there were tine sheets that |
signed off on because the work was done. That's the way
you do things. |If work is done, you sign off on the
person's hours.

There was anot her good exanple with Bl ackstone, is

on Count 22. It says that it was -- that the invoice
was -- the default for the invoice was to be sent through
the e-mail. But if you renenber the testinony of

Bl ackstone was that he couldn't renenber and didn't know
how the invoice was sent. So he said it could have cone
t hrough e-mail or it could have cone through the mail .
There is no evidence that shows which way it cane through.
So on Count 22, they didn't even neet the burden of
whether it was mail fraud or wire fraud.

Now, on the conspiracy, we agreed to violate
federal law is what the Governnent is saying. They didn't
show any agreenment that did that. Now, they say it
doesn't have to be a specific agreenent, our actions show
that. But did our actions truly show that we agreed to
viol ate federal |aw?

You have to really ook at that, because when you
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| ook at the business that was being done, all of the work
that was being done, all of the custoners that were being
contacted -- and those custoners, you heard testinony that
a customer can be potential custoners or a custoner that
has signed a contract. So | used that as potenti al
custoners. You heard Sam Thurman testify to we were
contacting | aw enforcenent agencies across the United

St at es.

W actually sold our small product to sone
agencies. So you see that there was a |lot of work being
done. D d the defendants know the objective of the
conspiracy? That's another point that has to be | ooked at
under the charge of conspiracy. Did we know that we were
-- what the objective of the conspiracy was?

Vell, if there wasn't a conspiracy, how would we
know what the objective was? You look at that -- | |ook
at all of this, and, again, | amnot a |l awer, so | | ook
at sone of this and sone of the -- when | | ook at the
I ndi ctment, sonme of it confuses nme, which | am sure sone
of it confuses you. You have the opportunity when you are
confused by sonething in the Indictnent to conme back and
ask the Court, what does this nean?

So you go through and you look at all of this
evi dence that the Governnment has; the evidence of tine

sheets, the evidence of invoices, the evidence that we did
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not pay. Absolutely. W owe that noney to those staffing
conpanies. You did not hear one staffing conpany say that
we said we didn't owe themthat noney.

You heard the defendants testify -- the defendants
state, and you saw evi dence that personal guarantees were
signed. Those personal guarantees go agai nst the people
that signed them |If they were |ooking to defraud a
staffing conpany, why woul d you sign a personal guarantee
after the fact?

Now, the Government would |ike you to think that
t hose personal guarantees were signed to continue on the
staffing. | don't renmenber seeing any evidence that those
personal guarantees were signed to continue on staffing.
You have the evidence before you to |ook at that and see
if that did happen.

When you | ook at all of the information, and all of
t he evidence that the Governnment has brought forth, you
saw nost of the evidence that we presented was goi ng back
onto the Governnment's exhibits. W have a few itens that
we subm tted, but nost of our evidence was testinony from
people that actually worked with us.

And even one of the Governnent's own w tnesses said
that he was doing a lot of work, his tine sheets were
accurate, and he was never asked to do work for sonebody

el se that they put on their tinme sheet. Again, there is a
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on t here. Letters. Par ent heses. But where does it

actually say that sonebody else did the work? D d the

Governnent bring sonebody in that said, oh, no, | did this

wor k and sonebody else put it on their time sheet? O

sonebody else did the work for ne? You didn't see that.

You saw conj ect ure.

You saw peopl e | ooking at invoices or |ooking at

e-mails and spreadsheets that nade themthink, well, this

must be what happened. But there was no real proof of

that. Wen you |look at that, you can take any e-mail --

can take an e-mail fromone of you and then present it as

bei ng fraud, because there is nothing surrounding it, no

context saying this is what this neant.

When you | ook at that, you have to | ook and see,

how am | |ooking at this evidence? Ar | looking at this

evi dence through the Governnment? Amr | |ooking at the

evi dence through the defendants? You have to | ook at the

evi dence t hrough yoursel ves.

If you look at it through the Governnent, you can

probably turn around and | ook and say, well, if | take

everything that the Governnment says as true, then it nust

be fraud. If you look at the defendants -- if | |ook at

it straight through there, everything nust all be true.

Vel |,

you have to decide. It is not the
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Governnment, what they are saying. It is not what the
defendants are saying. It is what you see in the
evidence. It is what you see in the testinmony. It is
what you see in the inpeachnment of the w tnesses that cane
up and said in one statenent they said one thing and in
anot her statenent they said another.

Many of the wi tnesses cane up and said they
believed there was a contract in place. But, again, there
was no evidence that showed that we stated there was an
actual contract. There was definitely people com ng up
saying, well, they said there was a contract. Many people
said that we were | ooking to cl ose business with the NYPD,
with DHS. Those were the two big organi zati ons we were
| ooking to close business with. So, yes, we told them
about those conpanies, or those | aw enforcenent agencies.

But, was there any place in there that said, we
cl osed business? There was no evidence to that. So they
say that there were fal se statenents because we said we
had projects. Wen you ook at the e-mails, that is what
it says. W had projects.

Again, | go back to if you |look at the evidence, if
you | ook at the devel opers that cane in and tal ked about
what they were working on, we were working on projects.

Now, if you go through the points of -- the four

prongs of mail and wire fraud; specific intent, devise or
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intended to devise a schene to defraud, caused or used the
mail or the wire for information to be sent back and
forth. In the normal course of business, if you are

wor king with any organi zation, if you have invoices
comng, they are going to cone through the nmail or they
are going to cone through e-mail. So, on that point,
there were definitely things going back and forth.

On the fourth prong, false or fraudul ent pretenses.
Now, you have to | ook at points one, two and four and say,
do you have any doubt that the defendants hit those the
way the Governnment is saying that they would. D d they
have specific intent to defraud the staffing conpanies.

O did they believe they were going to be able to pay the
staffing conpani es?

Al'l of the evidence shows that they believed -- we
bel i eved that the staffing conpanies were going to be able
to get paid. As you heard from M. Thurman's testi nony,
we weren't just targeting the NYPD or DHS for a sale.
There were many ot her agencies that we were | ooking to get
sales through. And if we had gotten the sale, the
staffing conpani es woul d have been paid, and we woul dn't
be here today. M. Smth even said that.

When you | ook at the false or fraudul ent pretenses,
again, is there any evidence that a true fal se statenent

was made? O do you see -- do you see that there was
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information that doesn't show that that statenent was
actually nade? Al of the physical evidence shows that
that statenment was never made of contracts -- pending
contracts. D d they say that they thought they were going
to be able to repay these staffing conpanies? Yes. Was
that a false statenent, or was that sonething that the

def endants actually believed?

When you | ook at the conspiracy, again, agreed to
violate federal law. WAs there any evidence that there
was an agreenent to violate federal law? Knowing -- we
al ready tal ked about knew the objectives of a conspiracy.

Knowi ng and voluntarily involved. Again, there was
no conspiracy, no intent to defraud, no understandi ng that
was -- that the defendants were trying to defraud the
staffing conpani es, then how are they know ngly and
voluntarily involved, and the interdependency.

You have to |look at all of these things and nake
your deci sion based off of what you saw here in the
courtroom t hrough these past four weeks, a long four
weeks, | amsure, for all of you, and what the w tnesses
said, what the testinony was, what the evidence showed.

Any piece of evidence can be turned in any
direction. You saw that. You saw -- again, a good
exanple is the white board. | worked at IRP, and | | ooked

at that white board and didn't know what sone of the
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things were. Wasn't sonething that | built. Wsn't
sonmething that M. Kirsch built, or anybody on the
Government put together. So they are looking at it and
saying, this is what | think it nmeans. Wen they | ook at
sone of the e-mails, this is what they think it neans, and
they are telling you what their thoughts are.

But what you have to |ook at is the individual
docunents, and then as a whol e, throughout the case, nake
deci sions as to what the evidence that you have seen
means. And as you go through that evidence, you are going
to begin to understand that there was no crine here; that
there was no schene to defraud; that there was no
conspiracy. You are going to see that, if nothing else,
there was reasonabl e doubt -- that you have reasonabl e
doubt. If not, that you look at it and go, yeah, | don't
see where there was any crine commtted.

Again, you have to look at it fromyour view. Not
the Governnent's. Not the defendants'. It is up to you.
It is your decision to nake. And you have to | ook at
everything. You have to |ook at all of the testinony.
You have to look at all of the evidence. And | believe
once you do that, you are going to conme back with a
verdict of not guilty on all counts. Thank you.

THE COURT: Thank you. M. Banks?

CLOSI NG ARGUMENT
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BY MR. BANKS:

If it please the Court. Ladies and gentlenen of
the jury. As you know now, | am David Banks. | am a
def endant in this case.

| want to start by tal king about what this case is
really about. And this case is about what is accepted or
not accepted in the staffing industry, and what is a
common practice in the staffing industry. This case is
about what is accepted as information technol ogy
consultants, and what is not accepted as an information
t echnol ogy consultant.

Now, obviously, the Governnent has chosen to bring
a case that questions business operations within the
staffing industry and as IT consultants. The Governnent
did not put on any evidence in the formof an expert
wWitness to tell you how the staffing industry worked or
how i nformati on technol ogy professionals actually do their
busi ness.

W chose to do that to try to bring sone sort of
understanding to information technology, in the form of
M. Thurman and as it relates to the staffing industry.
And we al so brought forward i nformation technol ogy
prof essi onals who actually work in the industry and have
done nmultiple contracts at once.

This is not Wl -Mart. W didn't put any -- this is

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2142

not Target. This is not your |ocal autonotive store.
This is information technology. And, therefore, to give
you a good understanding of what information technology is
i ke, and what information and what the staffing industry
is like, we felt it incunbent upon us in our defense to
try to nmake that as clear as possible for you to evaluate
the facts of this case.

| told you in ny opening statenent that the
fundanental basis of this case was that people worked and
people got paid. Plain and sinple as that. The
Government has not provided one shred of evidence that
people did not work. And that people -- that people
actually falsified hours. | take you to the Governnent's
609 exhibit, the white board, that you' ve had a chance to
review as a part of this denonstration.

Now, while the CGovernnment presented that, they
tal ked about initials and they tal ked about this, and they
tal ked about that. There is not one person -- you heard
from Sharon Parks, who the Governnent has all eged her
initials were on that board, SR, Sharon Ruff. She was
asked specifically, did she work for sonebody el se? No.
She worked for herself. She wanted the noney for herself.
They asked Kendra Haughton, did she work for anybody el se.
She resoundi ngly said no, she never worked on behal f of

sonebody el se.
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So, in the light of wtness testinony versus
Governnent theory, you are tasked to eval uate exactly
what -- who is actually telling the truth in that
particul ar case.

W are going to be talking -- in Jury Instruction
No. 3, it tal ks about a reasonable doubt is based on
reason and comon sense. | want to try to bring sone
common sense. Also, the lack of evidence. | want you to
consider this lack of evidence in a schene to defraud.

The CGovernnment brought absolutely zero evidence that

M. Stewart's wife was staffed, that M. Harper's wfe was
staffed, that M. Walker's wife was staffed. | just want
you to kind of consider that in the grand schene of

consi dering what the intent of a conpany engagi ng or
participating in a schene like this.

Wul dn't they want their wves to get paid? | just
want you to kind of consider those types of things and
what is actually mssing in this type of case. | would
like you to take a | ook at Governnent's Exhibit 608. 01l.

MR. BANKS: W seemto be having trouble with the
di splay, Your Honor: We'Ill try to get back to that, Your
Honor .

| want to focus -- | would like you to take a | ook
at this particular exhibit. You saw this exhibit

repeatedly presented by the Governnent with a conpany
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call ed Above the Rest Staffing. Also, | want you to | ook
at the difference in these e-mails that were presented at
trial. And there was a conpany on there called Above the
Rest Staffing.

| take you to the Indictnent that's in your jury
instructions. Above the Rest Staffing is not listed in
the Indictnment. | ask you to consider why woul d peopl e be
showi ng up to work for a conpany that is not on the
Indictment? And then to consider the difference between
the e-mails that were shown -- the different type of
e-mails and the style of e-nails, and then just ask you to
consi der the Governnent putting on this evidence and how
credible is this particular docunent, given that this
conpany -- the Governnment has alleged that in this case
t hat peopl e cane and they worked for Above the Rest
Staffing. But absolutely no tinme sheets from Above the
Rest Staffing. Absolutely no invoice from Above the Rest
Staffing.

So where is Above the Rest Staffing as it relates
to this Indictnment, and howis it relevant to this case?
| just ask you to consider that. Thank you.

Anot her thing | ask you to consider, the Governnent
showed -- brought witness after witness after w tness, and
Ms. Hazra nentioned during her closing that they relied

upon these statenents. And | want you to consider, we
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don't live in the 1950s, where people do business on a
handshake. | want you to consider that conpanies and
busi nesses of the sophistication, and individuals that
were presented that the Governnent presented at trial, do
busi ness based on creditworthi ness.

They do -- no nore can | RP get approved for credit
based on a comon statenent, no nore than you can go to
the bank and get a credit card based on a common
statenment. It does not exist in the 20th century,
particul arly past year 2000. Conpanies do not do business
on that type of basis. So | want you to pl ease consider
that during your deliberations.

You heard testinony from Governnent w tnesses,

t hensel ves, who repeatedly -- | wll nane sone here in
just a second, who repeatedly said, well, the credit
departnent determ ned and makes the deci sion on whether or
not we nove forward and extend credit to a conpany.

That's the way the staffing industry works. That is the
way the credit industry works. That's the way business
wor ks.

So when the CGovernnent tells you that the w tnesses
relied upon these statenments, who I will tell you were not
false in the first place, but they relied on these alleged
false statenents to engage in business, it's sinply not

reasonable. You heard fromcertain w tnesses that said,
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well, if credit had di sapproved this, we wouldn't have
done busi ness.

The fact of the matter was this in the evidence.
They were not the party responsible, these staffing agency
conpani es for determ ning whether to engage in business or
not. That was the reason they repeatedly testified that
we run a Dun & Bradstreet. Cedit history is not
determned -- paynent history is not determ ned by how
much noney you have. It is determ ned by your credit
hi story and whether or not you paid your bills on tine.
That's the reason the conpanies ran a Dun & Bradstreet.

Wat is IRP's, what is DKH s, what is Leading
Team s paynent history, so we can rely on themto pay our
bills? That is the reason, and that is how business is
actual |y done.

| go to Eileen Bergman of Headway. Eileen said
that she assuned a contract was in place. 1| go to
Courtney Mullen, who in Governnent Exhibit 9.00, saw that
that e-mail said "wap up projects.” You can go with the
physi cal evidence of what was actually said and frozen in
time in witing, or you can go with the Governnent
W t nesses, who were inpeached on a routine basis givVving
t he accounts of those events.

| go to Dottie Peterson, of Snelling Corporation,

who said she was under the inpression that the business
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was active. | go to Mke Seel ey, of MSX, who said he does
not renenber what was said regarding the software. He
said he knew it was being devel oped, as far as information
that was provided to him Mke Seeley also said a credit
app was sent to accounting for approval. He was not the
approval. Therefore, he cannot rely on statenents that
the Governnent alleges were provided to themw th false
and fraudul ent representations.

| also want to tal k about, the Governnent -- you
listened to witness after witness say, and in the
Governnent's Indictnent they said we refused to neet.

That was not proven. At |east the Governnent's theory

that we refused to neet was not proven at all in this
case. It is all Governnent theory.

Each and every witness -- alnost each and every
W tness got up said, yeah, | reached M. Banks. How el se

woul d they have gotten the paynent plans if they had never
reached us? Howis it that Kinberly Carter, of
Techni source -- | went out of ny way in Virginia to neet
with themat their hotel, but I"'mrefusing to neet with
then? 1t sinply was not the case, and the Governnent did
not provide any evidence that actually showed that.

Ki nberly Carter was another one that said the
credit app -- she said -- Kinberly Carter, of

Techni source, says that the credit -- they did a credit
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check. And she was asked, what did Techni source rely on?
She was asked that question specifically. She said, the
credit check and Dun & Bradstreet. That is contrary to
what the Governnment has said they relied on.

Randy Hayes, of Technisource, said part of his
reason for noving forward was that NYPD veteran -- retired
vet eran, John Shannon, was working for the conpany. Have
anything to do with the representation as the Governnent
al | eges?

Jenni fer Stevens, of Spherion. She testified
directly that she relied on the Dun & Bradstreet to do
business. You are starting to see a pattern here. In
busi ness, we don't rely on casual statenents. W rely on
vetting of individuals and checking of credit history.

Now, the CGovernment did present evidence that
people did not get paid. And | would say in nost cases
the Governnment in that case is absolutely right. People
and staffing conpanies did not receive paynent. Wre they
upset that they did not receive paynent? | would venture
to say yes.

| would also venture to say when they get on that
stand and they're angry about not getting paid, the
guestion, what is your notivation and bias, especially
given the fact that you saw them i npeached on a routine

basis. | would be mad if | didn't get paid. But, in
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business, it's not perfect. W were not perfect in our
execution. W were not perfect in the understandi ng of
what it takes to close business with a | arge federal
agency. W are not perfect in that.

Jenni fer Stevens, also of Spherion, was also -- her
menory was refreshed to her -- the information she
provided to the FBI. And what we reported in there was
that IRP was trying to -- trying to secure a contract.

That was the testinony; trying to secure a contract.

Scott Boe, of Boecore, testified that his wife
owned the conpany. | just ask you to consider, as the
Government puts forth allegations that we signed tine
sheets, who signed tinme sheets for hin? Was it his wife?
| ask you to consider that.

The Governnment has repeatedly tried to crimnalize,
through its allegations, as | said earlier, staffing
i ndustry practices and the practices of technol ogy
professionals. He has also tried to crimnalize that
famly menbers who were trusted, worked in a famly
business. Is that so hard to believe that a famly
busi ness woul d include famly nenbers? |Is that so hard to
believe that famly menbers would be the nost trusted
individuals in a famly business?

It is not crimnal, it is just a famly business.

| ask you in all sincerity, when you are review ng these
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statenents, to ook at what the w tnesses said, and | ook
what is in witing when you are evaluating the actua
evi dence.

Gven the fact that nenory -- and we proved on a
nunber of occasions through inpeaching their w tnesses,
that their nmenory was not good, or they were just
provi ding inconsistent statenents, nmaybe for the benefit
of the Governnent. | don't know. But, the fact of the
matter is, the evidence showed that their statenents that
they provided earlier were inconsistent with the
statenents they provided later. W ask you to | ook
closely at that in your deliberations.

The Governnent has alleged that the defendants in
this case engaged in a conspiracy to defraud. | ask you
to consider a conspiracy to defraud with | aw enforcenent
in the building? Conspiracy?

Al so ask you -- also told you, rather, that the
defendants in this case felt |like there was a reasonabl e
expectation of revenue. | want you to |look at a pattern
that the evidence shows, starting with Colin Reese. Look
at that particular e-mail regarding Colin Reese, about the
beta inplenentation and IRP. And look at IRP helping with
a particular grant to actually sell their software.

| ask you to look at the evidence as it relates to

how much was currently owed at the tine that |IRP was
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expecting to close that business. | ask you to take a
ook at that. | ask you to take a |ook at the business
plans of IRP later in the tinme frame, as they expected
revenue that they would anticipate fromthe Departnent of
Honel and Security as it related to a pilot project.

W're a small business. DHS, NYPD, these are
wor | d- cl ass agencies, sone of the largest in the world.

For a small business to close business with these agencies
is like wwnning the lottery. That's what it is like. $So
when you hear John Shannon say it is the best thing he
ever saw, and to communicate that to entrepreneurs of a
smal | business, it registers |like you wouldn't believe.

To hear Paul Tran talk about a $12 mllion pilot
project, is that reason enough for a conpany to conti nue
to in-debt thensel ves based on that?

You heard about the nodifications that were nmade to
the software, not only from John Shannon, who said that we
turned around those nodifications quicker than anybody he
has ever seen. That's because | go back to the term we
used earlier, we were persistent. W were aggressive. W
had to get the business.

To that end, | go -- | ask you to |look at the
| ndependent Contractor Agreenent, and the testinony you
heard from both -- that is in evidence from both John Epke

and Gary Hillberry. These were individuals that | sought
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out to assist us in developing this software so it could
be the best for the governnent. | would ask you to | ook
at the Section 6 of that Enploynent Agreenent, and ask us,
why didn't we tell themthere was a contract in place?
And conpare it to everything el se.

The | anguage in that particular clause says that
they woul d be paid upon the sale of the software. That
was our push. That was our plan. \Wether it be whether
we were interfacing with CBlI, whether we were interfacing
with the NYPD or DHS. | think the evidence will show that
that was a clear plan of ours.

You heard fromdiff Stewart and Wlliam WIIians.
These were the technol ogy professionals | nentioned that
wor ked mul tiple engagenents at a tine. WIlliamWIIians
testified. He filled out time sheets. Between 8:00 and
5:00 for three different conpanies at the sane tine
between 8:00 and 5:00. | go back again, this is IT. The
average person can work two jobs in a day. Is it
unreasonable for an I T person, who can be in one place and
work multiple jobs, to work three? This is IT. And the
i ndustry supports that type of work.

You heard from the Governnment w tnesses that said,
it's not uncommon. People work -- contractors work
mul ti pl e engagenents. It is not uncommon. You heard from

Joe Thurman say, as a matter of fact, it is encouraged.
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Wiy did Joe Thurman say -- he said it was encouraged.

Why? Because it brings nore revenue to the staffing
conpany. So the nore hours the staffing conpany can have
billing, is the nore hours that they actually receive from
those hours that are actually bei ng worked.

So that is another thing you can consider with
regards to the staffing conpanies' statenents that they
relied upon this. No, the staffing conpanies were
excited, as M. Wil ker tal ked about, about the
possibilities of gaining further business, and of the
busi ness we were doing wth these |arge agencies.

The evidence is not in dispute that we were working
continuously wth these | arge agencies and engaged with
them in numerous capacities to deliver capabilities of the
software. And you have heard repeated testinony from
devel opers that are not associated with IRP that they cane
in, they did work, and they worked on that software.

Those facts are not in dispute. People worked, and people
got paid.

The Governnment, in their closing, has said that
we -- basically, the purpose of the schene was free | abor.
| ask you to say free | abor for what purpose? You have
heard testinony from John Shannon, from Steven Cooper and
from Paul Tran regardi ng suggesti ons and/ or

recomrendati ons they would nake to nake the software
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better. That's not free labor, that's |abor used to
devel op the software and fulfill requirenments that were
bei ng provided by these agenci es.

| amgoing to start going back down the |ist of
conpani es, as far as Jesse O Gornman said that the Dun &
Bradstreet reports were done at the corporate office. He
couldn't have relied on any statenents provided by |IRP.

ldea Integration said credit was extended based on
their credit departnent out of Florida. Nobody at I|dea
Integration that had interfaced with IRP relied on those
particul ar statenents. And the reason | asked you to
consider that is based on Instruction No. 13; the nail
fraud instruction. And the fourth elenment that the
Governnent woul d have to prove is that the schene enpl oyed
fal se or fraudul ent pretenses, representations or prom ses
that were material. It is a very inportant elenent.

And, obviously, the Governnent has to prove each
and every elenent of that crine beyond a reasonabl e doubt.
Now, a false statenent, as the Judge read, is material if
it has a natural tendency to influence or is capable of
i nfl uenci ng the decision of a person or entity to which it
I S addressed.

| tal ked about the sophistication of the staffing
conpani es. They have been in this business for a |ong

time. Joe Thurman tal ked about how staffing conpanies
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managed their business. He testified they managed their
business like a portfolio. So they |Iook at how much high
ri sk business are we going to do? How nmuch md |evel risk
busi ness are we going to do. Then how nmuch stable

busi ness, or low risk business that we're going to do.
That's how staffing conpani es worKk.

So when they nmake a determ nation on whet her or not
they are going to engage, what does their profitability
| ook like for that quarter or for that second quarter,
that third quarter, for the year? If they've already net
their nunbers, okay, maybe we can engage in sone high risk
business. That is the testinony that Joe Thurnman gave.
And that is not based on any sort of representation, that
is based on what every business does with regards to
proj ecting what they were going to do.

So | ask you to please | ook at conmmon sense, and
provi de your own common sense and your understandi ng of
what has been presented. The Governnent has said that
connections were msrepresented. | go to the testinony of
Dana Chanberlin, the Governnment's w tness who works for
the U S. Attorney's Ofice and who put together the
summary charts. Both Adecco and Pro Staff and AdvectA
knew of the relationships between DKH, LTI and that
particul ar business rel ationship.

There was no m srepresentations about these
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conpani es. You heard -- you tal ked about comerci al
references. The Governnent says conmercial references
were used. Well, if ny famly nenber owns a business, and
they extend credit, it's still a conmmercial reference.

The Governnment would like you to think that based on
sonebody using a fam|ly business for a conmerci al
reference, as sonething that is a part of a schene.

How many people give bad references on a job
application? They give references that are known to them

Fal se statenents, again, about the nunber of hours
worked. | tal ked about that already. You' ve heard from
representatives. The Governnent says tactics -- another
thing they put in the manner and neans of the conspiracy
is tactics to prevent conpanies -- that they did not have
the ability to pay.

The ability to pay is determ ned by what Joe
Thurman call ed the vetting process. W are going to check
your credit to see, do you have a history of good paynent.
That is where the ability to pay is determ ned.

They tal ked about -- the Governnent has routinely
tal ked about, as one of the manner and neans of the
conspiracy, is that one of the other tactics was taking
steps to prevent conpanies fromlearning that contract
enpl oyees had previously worked for the conpany.

You heard from staffing representative after
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staffing representative that in payrolling, the conpany
pre-selects the person. It is reasonable to assune if a
conpany pre-selects, they already know who that person is.
So to inply that the staffing conpanies -- for themto
inply that the staffing conpanies would want to know that,
| would want to know if the stock market crashed.

Wul dn't you all want to know everythi ng?

The fact is, in business, we don't have a crystal
ball. There is a termused repeatedly in the Indictnent.
The termis called "purportedly.” And each and every
count, the Governnent sets forth what was purportedly
done, specifically as it relates to the hours worked. The
Government has not provi ded, again, any evidence that
hours were not worked.

They have assuned that, whether it be M. Barnes or
nmysel f, that these hours were purportedly worked. But
t hey have no proof that they were not worked. And given
t he evidence that was presented by -- not only by the
Governnment w tnesses, that people worked multiple
contracts, but by M. Stewart -- diff Stewart and WIIiam
WIlianms, people do.

Al so take you back to the word "purportedly,” and
for you to look at the Indictnent as it relates to Speci al
Agent Smth's testinony. He testified that he wasn't sure

if IRP was a software conpany. So he deci ded he was going
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to pursue a search warrant based on the term again,
"purportedly.” These are purported software conpanies.

Were they purported -- were they a software
conpany? Well, M. Smth told you hinself, during his
testinony, that he spoke to a lady by the nane of Mlissa
McRae, who worked for the Chief Information Ofice of the
Departnment of Justice, that attended a software
denonstration. He also testified that he spoke to Steven
Cooper prior to the raid. And M. Cooper told himIRP --
he was involved with IRP and software denonstrations.

So was | RP purportedly a software conpany, or were
they a software conpany? |[|'Il let you judge that. | also
want you to consider -- on that Indictnment you' Il see the
date of that Indictnment and the date that it was brought
up. The Governnent has alleged that the fraud occurred --
the alleged fraud, let ne be clear, occurred between 2002
and 2005. The Indictnment was issued four years |ater,
whi ch nmeans a conpany devel opi ng software for | aw
enf or cenent .

You heard an article that was put on the internet.
You' ve heard testinmony from-- or IRP's story that we were
anticipating revenue fromthe sale of the software. Wo
sells software to | aw enforcenent, again, under crimna
i nvestigations? So you have to think about from 2005 to

2009, with the best effort of continuing those quotes --
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that was in Decenber of 2004 and the close of that
busi ness, was nade inpossible. | mean, inpossible between
2005 and 2009 by virtue of an article.

| want you to ask yourselves, why? Wy the
article? Wy the article? He testified that if the
staffing conpani es had been paid, we wouldn't be here.
Vel l, he made sure the article nade that inpossible. And
in that article, which is an exhibit you wll be
review ng, you wll see the Governnent making statenents
to the press. And that article is Exhibit -- | believe it
is 409. Double check that for ne.

Al so, the article, M. Smth testified that he
forwarded the article to various staffing conpanies. That
is what his testinony was. | forwarded the article to
staffing conpanies. He said he forwarded the article to a
guy that is just an attorney. Was this a snear canpaign?
| don't know. But | do know staffing conpani es received
articles -- an article that could easily frame their
responses to the Governnent.

And why? Al | do is ask you to ask yoursel ves,
why the article? For a conpany who says they were
trying -- anticipating business, why the article?

The CGovernnent has showed you the term "aliases."”
| ask you -- we asked Eric Black a question about the term

"aliases" as it relates to conputers. It is a different
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meani ng all the way around. W are a software conpany.
W ask you to consider that.

Gary Hillberry, which was the FBI consultant or
contractor, testified. And you heard himread through or
tal k about an Affidavit that he provided to the
Government; that he had a neeting with John Epke and
Dwayne Fuselier regardi ng whether or not they should
conti nue doi ng business or contracting with IRP

In that Affidavit, or in his testinony, he said he
felt that IRP had an excellent chance to secure federal
and state contracts. John Shannon felt we could get a
contract. |If a 31l-year veteran of Custons Enforcenent
felt we had a good chance to get a contract, if John
Shannon t hought it was the best thing he had ever seen, if
DHS was considering a $12 mllion pilot program don't we
have a reason to be optimstic? Al that is in evidence.

You al so saw the Governnent ask questions of
certain wtnesses, specifically Sharon Parks, on whether
or not she cared whether the bills with -- IRP was behind
on the bills. Wat enployee is worried about the
conpany's bills? The Governnent has put that out there as
anot her something to throw into the atnosphere as far
as -- tosee if it is going to resonates with the jury.

| don't know if anybody cares, as long as they are

getting their paycheck for the work they've actually

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2161

perforned, what the conpany is actually doing or what
m ght be the struggles of that particul ar conpany.

What constitutes a false representation? That is
what you have to determne. |f sonebody believes
sonmething is going to happen, does that nake it false if
they believe it is going to happen? That goes to the
heart of an intent. And you will have to | ook through ny
representations. | want you to | ook through ny
representations. And |ook for whether or not | said IRP
or any conpany had a contract in place. Look through
them Was | optimstic we were close to closing a
contract? Ch, absolutely. |I'moptimstic until today.

So | ask you to look closely at those, what the
Governnent has alleged are fal se representations. Conpare
themto what those people said -- those wtnesses said, to
what's in witing. | ask you to please conpare those.

And as you go through this evidence, M. Wl ker
menti oned whether -- in his opening, whether the
footprints were made by the horse or made by the unicorn.
The Governnment has a theory on how this canme about, but it

is only that, it is a theory.

Finally, I want to address just a couple nore
issues, then I'lIl be conpleted. The Governnent has put
forth certain exhibits, and I'll say again, that don't
have any context. | ask you to consider the two roles
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that are played by executives in an IT, information

t echnol ogy, conpany. One is their trade of a contractor
or information technol ogy professional. The other one is
t he executive.

And when you | ook at notivations, because you have

to believe whether or not the -- what were the
motivations. | think it is inportant, as you eval uate
whet her or not -- what are the facts in this case and what

do they show. Governnent Exhibit 902 showed the m ni num
paynents nmade to the defendants. You heard Ms. Chanberlin
average that out in the nei ghborhood of $70, 000, $80, 000
for the majority of. 20-sone-thousand dollars over al nost
a 3-year period. That is not notivation.

So what would you consider the notivation as it
applies -- of the defendants as it applies to the facts?
The Governnment said in its opening statenent it certainly
wasn't noney, because no defendant got rich off of this
schene. So what is the notivation of the defendants in
this case?

What is their notivation to bring | aw enforcenent
into their building, as testified by M. Hillberry that he
was there on probably 10 occasions? Wat is the
defendants' notivation to bring | aw enforcenent into the
mddle of a crimnal enterprise? Please think about that

when you consider the facts of this case.
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And as you consider the facts of this case, |
believe you will find that the Governnment has put forth a
theory that it believes what happened. The Gover nnment
doesn't understand information technol ogy contracting.

The CGovernnment doesn't necessarily understand the staffing
i ndustry and the industry practices that goes along with
this. So it may be reasonable that the Governnent woul d
bring a case that says, well, we don't understand this.
Peopl e think the worst about things that they don't
under st and.

But | ook at the notivations of these defendants as
you go through. Again, the Governnent put up exhibits
about intent; that because certain activities were going
on, it -- there is no context to what is still a
Governnent's theory.

An attenpt to defraud neans an intent to deceive or
cheat soneone. Wat purpose? | ask you to | ook again at
what notivation? Law enforcenent. | ask you to |ook --
| aw enforcenent didn't need to be involved with this if
this was a quick schenme. Put people to work, get the
noney and nove on. Didn't happen in this case. A whole
ot of work was done by a whole |ot of people that were
unknown to the defendants in this particul ar case.

So, based on the evidence that's been presented, |

ask you to | ook at each and every step along the |ine.
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Each and every place where we anticipated revenue. And I
ask you to return a verdict of not guilty at that tinme.
Thank you.

THE COURT: M. Kirsch, rebuttal ?

MR. KIRSCH. Thank you, Your Honor.

Your Honor, am | permtted to be up here again?

THE COURT: You nay.

REBUTTAL CLOSI NG ARGUMENT
BY MR, KI RSCH

May it please the Court. | want to start by
tal king about optimsm You all heard a | ot about
optimsmduring the closing statenents fromthe
defendants. You know, optimsmis a termthat you use
when you have a glass like this that is half full, and the
water cones up to here. And if you are an optim st, you
see that glass as half full. If you dunp all of the water
out and then continue to maintain that it is full, that is
not optimsm that's a lie.

That's what the defendants did throughout the
course of this case. They |ied about the status of their
busi ness so that they could get staffing conpanies to pay
t hensel ves and their friends, and occasionally sone
| egiti mate enpl oyees, who were doi ng worKk.

Let's start by reviewing the evidence in this case.

The defendants were correct when they suggested that it is
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t he evidence that ought to be guiding your deliberations.
So let's start with what nmay be the nost inportant Kkind of
evi dence that you' ve heard during the course of this case;
that's the evidence fromthe | aw enforcenent agencies.
Let's start with CBI

Colin Reese told you that his analysis or his
summary of his dealings with the defendants and their
software was nice software, way too expensive, let's nove
on.

The next conpany that the defendants started
dealing wwth was the Departnent of Honel and Security and
Steven Cooper and Bill Wtherspoon and Paul Tran. Every
single witness that you heard from fromthe Departnent of
Honel and Security told you what the status of their
dealings with the defendants was; informational neetings.
Getting information about the defendants' software, at the
sanme tinme they were getting information about the software
of nunerous other vendors.

There was never a contracting process that had even
begun. Not a single person told the defendants that there
was a contracting process that had even begun. In fact,
they told you that they couldn't even have net with the
defendants if there was a contracting process that had
begun.

These defendants -- that's, by the way, what
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di sti ngui shes these defendants fromM. Hllberry and

M . Shannon and the various other people who thought maybe
there was a chance they were going to sell the software.
They hadn't talked to the actual |aw enforcenent agencies,
but the defendants did. And the defendants knew.

Honel and Security wasn't going to buy it. CBl wasn't
going to buy it. How about New York Police Departnent?
They weren't going to buy it.

M . Shannon, who worked there, knew they weren't
going to buy it. They didn't even sign up to get onto the
approved vendor list until they had been telling conpanies
for over a year that they had a contract with or were
about to sign a contract with or were already working with
the New York Police Departnment. They never even bid after
they sign up, and went in on a last ditch effort to try to
get the NYPD to get their software, they send it to the
NYPD for free. The NYPD is enraged, refused to use it,
and mail it back.

They didn't think they were going to sell their
software to the New York Police Departnent, at |east not
in the tinme frame that they were telling staffing
conpani es they were going to.

Let's look at the evidence that you actually have
to show you what the defendants' belief was about the

| egitimacy of what they were doing. W have | ooked at
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this e-mail before, but I want to showit to you again.

It is Government's Exhibit 158.01. This is one of the
e-mails that it's been suggested to you -- | amsorry, is
that 1587 Let's just go to 608. 05.

This is one of the e-mails that you' ve seen several
tinmes, and it has been suggested to you that you don't
have any context for this e-mail. You can't interpret
what this e-mail neans because you don't know what was
going on. You all have heard the evidence in this case.
You know exactly what was goi ng on.

Barrett Business Services was com ng, and
M. Walker and M. Stewart and Ms. Ruff were all going to
try to be payrolled through Barrett Business Services.

And if they told Barrett Business Services that they had
al ready been payrolled for other staffing conpanies, or
that they were being payrolled at the sane tine, Barrett
Busi ness Services wasn't going to hire them That is why
they had to act accordingly. That is why they had to take
down their nanme plates and correspondence.

That is not the action of an innocent person who is
acting in good faith. Those are the actions of people who
are trying to defraud the staffing conpanies. Now, did
Barrett Business Services do business with then? Well,
fortunately for Barrett, it looks like they didn't. But

that doesn't nean that this wasn't part of the very sane
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scheme, or that they weren't doing the very sanme thing.

You have seen another e-nmail -- | won't show it to
you now -- where they gave this sane direction for Express
Personnel Services. That is one of the conpanies that was
unfortunate enough to take the defendants at their word
and to do business with them And they ended up bei ng out
about $30, 000.

You have seen the visitor log. | amnot going to
show you the visitor log again. You have seen these
e-mails -- and let's start with 608.22. This is another
one of the e-mails. This is another one of what we cal
the "alias e-mails."

Can we go to the first page of that, please.

This is the e-mail from M. Harper to Gary Wl ker,
David Banks, dint Stewart and Ken Barnes. And this is
the one where they were tal king about who was going to be
pl aced with AdvectA. Now, renenber AdvectA is the sane
conpany as Pro Staff. And the people for whomtine was
reported to Pro Staff were Enrico Howard and Shaun
Haughton. The nanes in parentheses here are dint Stewart
and Denetrius Harper. And several of the defendants
suggested to you that there was no evidence that there was
time reported by people who didn't do the work or that the
wor k wasn't done.

Vell, | would invite you to go back again and | ook
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at the bank records. Look at Governnent Exhibit 905; that
was the sunmmary that Ms. Chanberlin testified about, into
which the noney fromPro Staff went. Enrico Howard didn't
get a dinme of the Pro Staff noney, and neither did Shaun
Haughton. dint Stewart, however, and Denetrius Harper
bot h got about $19,000 of the Pro Staff noney.

Now, maybe that's not rich in M. Banks' eyes, but
that's certainly notivation. By the way, that noney from
Pro Staff that went into the Leadi ng Team account, who had
signatory authority over that account and control over the
rest of the noney, the 10,000 or so that wasn't paid out
to dint Stewart and Denetrius Harper? That was Gary
Wal ker. That is what the evidence shows in this case.

You have got other exanples. M. Banks suggested
to you that there wasn't any evidence that they were --
that any of the defendants were paying their w ves or
their famly nmenbers. Well, again, | amnot going to show
it to you again, because we showed it to you a nunber of
times already in this trial, but Governnent Exhibit
500. 01, page 8, that is the list of the people that were
wor ki ng for Analysts International. That included Esther
Bailey -- Ester Bailey-Banks, M. Banks' wfe. And
Lawanna C ark, M. Banks' sister.

They were the ones who were billed out as the

software architects, the database architects and the
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software tester. And you may recall that those are the
same people who couldn't log on -- couldn't turn the
conmputer on and couldn't log onto the internet. That
sounds |ike notivation.

The defendants al so want you -- they have suggested
to you that there is no evidence that anything they said
had any influence on the staffing conpanies. They're
essentially asking you to disbelieve the testinony of
every single person fromthe staffing conpany who cane in
here, took an oath, sat on that stand and told you that it
made a difference to them That what the defendants said
made a difference to them

The defendants have tried to excuse that by saying
that, well, this is business. O this is IT consulting,
and nobody understands business or IT consulting except
the people at this table, and they' re expert, M. Thurnman,
who seens |ike a very nice guy. He's known the w tnesses
for about the sanme anount of tine that nost of the
Government w tnesses have actually been in the staffing
industry. He has been in the staffing industry hinself
about 5 years.

M. Thurman attenpted, | guess, to contradict what
all those staffing conpany people told you, which is they
care what the defendants told them You don't get to say

it's staffing, or this is a business-to-business
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transaction. That doesn't give you authority to nake
fal se statenents about what your business is.

Just because we're in the 20th century, or just
because we are past 2000, doesn't mean that people now
have the authority to say whatever they want, whether it's
true or false, in order to get soneone to do business with
them W're still operating on the presunption that is
reflected in the fraud statutes, that when soneone tells
you sonething, you can rely on it.

The defendants essentially want you to blane the
victins in this case for not being good enough to figure
out that they weren't telling themthe truth and getting
bur ned.

M. Hillberry, who had been an agent for 31 years
and interviewed thousands of people, wasn't good enough to
figure out that the defendants weren't telling the truth
to them at least not at first. He caught on |ater on, as
did nost of the staffing conpanies.

That does not show you that these defendants
weren't trying to steal noney fromthe staffing conpanies.
You' ve heard a lot, as well, about this idea about the
multiple billing; that the multiple billing doesn't prove
anything. You didn't hear testinony froma single
w tness, not M. Thurman, not M. WIIlians, not

M. Stewart, not a single witness, that it was okay to
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bill nmore than 24 hours in a day.

And, nenbers of the jury, | am going to suggest to
you, you don't need testinony froman expert in order to
know that you can't bill nore than 24 hours in a day. You
can't work nore than 24 hours in a day. And even if you
take the testinony of the defense w tnesses that they can
have two, or even three conputer screens all up at once,
and they can type on one, and then they can turn over and
type on the other, they are not doing it at the sanme tine.

They are stealing fromone conpany when they are
billing that other conpany. Wll, the defendants tell
you, well, the staffing conpani es never conplained. So
that is how you know there was nothing wong. O course
the staffing conpanies didn't conplain. They all told you
they didn't know. Wen the staffing conpanies
representatives who were in here saw the evi dence that
multiple tine cards had been submitted, every single one
of them-- you saw the |ook on their faces. Every single
one of them said whoa, | would have wanted to know that.
| woul d have had questions about that. Sonebody wasn't
getting their noney's worth here.

And what else did they tell you? They said the
person who woul d have conpl ai ned woul d have been the
client. Well, who was the client in this case? The

client were these gentlenen right over here. And why
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weren't they conplaining? Because they didn't care. They
were getting paid. Their friends were getting paid.

They didn't care whether the people who were
billing for 8 hours really weren't doing a full 8-hours
worth of work for each of those conpanies, because they
were getting paid just as if they were. And it didn't
matter if they weren't going to pay them back; whether
they weren't getting their full value for that, because
they knew they weren't going to pay them back. They had
known that since the beginning.

Because, as you saw from the evidence, they didn't
pay fromthe beginning. They paid $3,000 to Adecco, then
they went for alnost a year, and then paid about $17, 000,
| think it was, to Kforce. Then they went for about
anot her year, paid a couple nore thousand dollars to one
ot her conpany, that's it. That's the sumtotal of the
paynents that they nade.

And the defendants want you to conclude that that
means they had the intent to pay the staffing conpanies.
Vll, | would suggest that you | ook at sone other evidence
to try to figure that out. Wy don't you | ook, again, at
t he bank records that showed how nuch rent they were
payi ng; $20,000 a nonth for that big office space, that
you heard a lot of the staffing conpany representatives

who went to and said, boy, there is a lot of enpty space
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here.

If they really wanted to pay the staffing
conpani es, don't you think nmaybe they could have downsi zed
alittle bit, maybe paid just $10,000 a nonth, and put
sone of that toward the paynent plans that they kept
pushing out to the staffing conpanies. |If they had intent
to pay the staffing conpanies, that is what they would
have done.

If they had intent to pay the staffing conpanies,
they woul dn't have nade the fal se guarantees. This idea
t hat because they are guaranteeing the paynent, that that
means they had evidence that they had intent that they
were going to pay the staffing conpanies. That is not
what happened. It's not what the evidence in this case
showed you.

Susan Holland told you, Rem ngton Green told you,

t he guarantees were signed as an inducenent either to get
the conpanies to payroll people in the first place, or to
keep people there after they hadn't been paid. Every tine
one of those guarantees were signed, the defendants knew
they hadn't paid the other staffing conpanies, and they
knew they weren't going to be paying the ones that they
were signing the guarantees for.

One ot her point about the sinultaneous hours.

Every single witness that tal ked about how that could be
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appropriate said that it was appropriate for multiple
clients, not one client, especially not the same client.
Even M. Thurman said he had seen that on very rare

occasi ons, when there was a transition between one project
and anot her .

CGo back and | ook at the Governnment's exhibit, |
think it is 902, that shows you when these defendants were
billing out to multiple different staffing conpanies.
back and | ook at the different points on that chart, where
you can draw a vertical line and see that they had five
different staffing conpanies working, eight different
staffing conpani es working on nultiple occasions.

CGo back and | ook at Government's Exhibit 901, or
the various summary charts; 901.5, 901.6, all of those
various sunmary charts. Go back and | ook at those, and
you'll see that it is the sanme client every tinme. It is
not a transition. This was the defendants' regul ar
practice, because that was how they could nmaxi m ze the
noney that they were getting fromthe staffing conpanies
for thenselves, for their friends, for their famly

And, by the way, you know, while you are at it,
pl ease | ook at the newspaper article, defendant Exhibit
406. The CGovernnment nmade statenents to the paper. That
is what M. Banks told you. Here is the statenent that

cane fromthe U S. Attorney's Ofice. "This is an ongoing

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2176

investigation, and | have to decline cormment." Here is
the other comment that cane fromthe FBI. "The
investigation on this matter is continuing, and that's our
general statenent in regard to the ongoing efforts here."
That, according to the defendants, is a snear canpaign.

You know, what the evidence has shown over the
course of this trial is that this is not conplicated. You
all don't need the testinmony of multiple experts. You
don't need to understand how busi ness-to-business
transactions work or corp-to-corp transactions work. You
don't need to understand what the sophisticated job --
various different jobs that an IT professional or an IT
consul tant m ght hol d.

The evidence in this case established really, in
many ways, what you al ready know from applying your own
common sense. Honest busi ness, non-fraudul ent business
wor ks exactly how the witnesses fromthe staffing
conpani es here described that it works.

Peopl e exchange information. They rely on that
information, and they do business based on the assunption
that the people on the other side are acting in good
faith, just like they are.

One of the defendants said that getting a contract
with one of these governnment agencies was |like w nning the

lottery. Based on the evidence that you heard in this
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case, what you can conclude is that when these defendants
were telling the staffing conpanies that they either had
or were just about to have a contract with the staffing
conpanies -- by the way, the word "contract," there is no
magic to the word "contract." What the staffing conpanies
told you is that they believed these defendants had active
busi ness that was going to allow themto get paid.

The only people who seemto care about the word
"contract" are the defendants. The staffing conpanies
didn't care about that. They cared about what the
def endants told them about the nature of their business.
The defendants told themthey were doi ng business that was
going to allow themto pay their bills, and they believed
t hem

But the defendants didn't have contracts. They
didn't have any chance of getting those contracts. They
didn't think they had a good chance of getting those
contracts. In fact, based on what they were told by CBI
by DHS, by the NYPD, they should have thought that they
had about the sane chance of getting those contracts as
they had of winning the lottery.

They knew they weren't going to get those
contracts. They were persistent, all right. But what
they were persistent in is nmaking false statenents to the

staffing conpanies to get their business, false statenents
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to the staffing conpanies in the tine cards to get them
paid, and in false statenents to the staffing conpanies to
keep that pay rolling in, even after the staffing
conpani es started asking questions.

Based on all of that evidence, the Governnment is
asking you to find the defendants -- each the defendants
guilty of the conspiracy count in Count 1, and to find
each of the other defendants charged in the renaining
counts guilty as charged. Thank you.

THE COURT: Al right. Ladies and gentlenen, you
have heard the evidence. You have been instructed as to
the applicable |aw, and you have heard the parties’
argunments. Now, | rem nd you again that these argunents
are not evidence in the case, and they shoul d not be
consi dered as such.

In a nonent | amgoing to submt this case to you.
As you know, however, at the beginning of the trial | told
you that we would be selecting a jury of 12 jurors and
four alternates. The alternates were selected in the
event that one of you becane ill or could not participate
t hroughout the entire trial. And as we saw during the
course of this trial, this happened to two of our jurors.

So we wll need for alternates one and two to
remai n. However, the renmaining alternates cannot

deliberate as part of the jury. Therefore, at this tinme |
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amgoing to release M. Seynmour and Ms. Sachter, who were
alternates three and four, and you are rel eased from your
duty. So | thank you very nuch for your service.

When | excuse the jurors to go back to the jury
room | need you to collect your bel ongings, turn your
badge or key cards in to the Court Security O ficer who
will escort you back there, and then you nmay | eave and go
home. However, you should not discuss or talk about this
case with the jurors or with anyone el se until M. Barnes
gives you a call that deliberations are done, because
there is a slight chance, a slight possibility -- and |
have had this before -- that we may need to call you back
if one of your fellow jurors is unable to conplete the
del i berati ons.

The rest of you will now be escorted back to jury
deli beration roomto begin your deliberations. You now
are able to discuss this case anong yoursel ves, but you
may not discuss it unless all of you are present. And you
may not discuss this case with anyone other than your
co-jurors until you return a verdict.

Now, | really very nuch appreciate your patience
with us today and willingness to stay late so that we
could conclude this and get you to the deliberations. It
has been a long day. It is now 6:21. You are free to

recess for the day when you get back to the jury
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del i beration room

What | would ask is that you return to the
courthouse at 9:00 a.m tonorrow norning so that you can
begi n your deliberations and follow the instructions with
respect to the election of your jury foreperson.

The Court day generally ends, as you know, at 5:00
p.m And so if you are still deliberating tonorrow at
5:00 p.m, you should go ahead and, if you w sh, concl ude
your deliberations and leave at 5:00 p.m And then return
again the next day at 9:00 a.m to continue those
del i berati ons.

| will not neet with you when you | eave. You just
go ahead and advise the Court Security O ficer that you
are done for the day, and they will pass that information
on to Ms. Barnes.

So, would the Court Security Oficer please cone
forward.

Ms. Barnes, would you please admnister the oath to
the Court Security Oficer.

(The Court Security Oficer is sworn.)

THE COURT: Sir, if you would pl ease give these
Original Jury Instructions and the Oiginal Verdict Form
to the jurors when you take them back there. And if you
coul d al so nmake sure that anyone who replaces you takes

the sane oath and agrees to the sane matters you have
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agreed to, | would appreciate that.

Al right. A this tinme, then, would the jurors
pl ease follow the Court Security Oficer.

(Jury del i berations comence at 6:23 p.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: Al right, you may be seated. | need
to make sure the Governnent and the defendants give
Ms. Barnes a phone nunber or phone nunbers where you can
be reached in the event the jury has a question or returns
a verdict. You nust remain within 20 mnutes of the
courthouse during the trial day. So beginning at 9:00
a.m tonorrow, | need to nake sure you all are within 20
m nutes of the courthouse, so if we call you, you need to
cone back in and we need to nove forward.

As you heard, | told the jurors that they are free
to recess for the day. And they are free to recess at
5:00 p.m each day. | do not bring them back in, so you
do not have to cone back in at the end of the day, because
| don't nmeet with themto excuse them

Are there any matters that need to be brought to
the Court's attention?

MR. KIRSCH. No, Your Honor.

MR. BANKS: No, Your Honor.

THE COURT: Al right. Court wll be in recess,
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t hen.

MR. ZIRPOLO: | wanted to nmake sure we are clear.
So at 5 o' 'clock, let's say we are outside of the
courthouse, we can leave -- we are not going to get a
phone call saying the jury stuck around?

THE COURT: Well, actually you may want to check
with Ms. Barnes before you | eave, just in case they
decide -- if they decide to stay |ater because they want
to finish up sonething, you should probably check with
Ms. Barnes to nake sure.

MR. ZIRPOLO: Very well. | just didn't want to --

THE COURT: | appreciate that. That is a good
clarification.

Court will be in recess.

(Court is in recess at 6:24 p.m)
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