Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019

CASE No. 19-
UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT
In re: )
Colorado Springs Fellowship Church, )
Petitioner. )

PETITION FOR A WRIT OF MANDAMUS
TO THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF COLORADO
THE HON. CHRISTINE ARGUELLO
U.S. DISTRICT JUDGE
District of Colorado Case Nos.
1:09-cr-00266-CMA; 1:15-cv-02223-CMA

PETITION FOR WRIT OF MANDAMUS
28 U.S.C. § 1651

Respectfully Submitted By:

Bernard V. Kleinman, Esq.
LAW OFFICE OF BERNARD V. KLEINMAN, PLLC
108 Village Square
Suite 313
Somers, NY 10589-2305
Tel. 914.644.6660
Fax 914.694.1647
Email: attrnylwyr@yahoo.com

Page: 1



Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019 Page: 2

STATEMENT AS TO ORAL ARGUMENT:
No Oral argument is Requested

NOTICE OF ATTACHMENT:
All Documents Attached are scanned Searchable PDF Format

TABLE OF CONTENTS

TABLE OF AUTHORITIES

O TSR 1

STATULES oo et eeeeeee e e eeeseaeaeasensasasensasansssasesensasansnsaseeensanensasaeanennanns 1ii

Rules & RegUIations ... ... eeeeeean s s e e e eeeeeeees 111
STATEMENT OF JURISDICTION, e eeeeeesenenenanaeaeeene 1
STATEMENT OF THE ISSUE o ooeeeeeeeeeeeeeeeeeeeeeeeevevevaeeeeeeeeesesasanaeanaenen 2
STATEMENT OF THE CASE oot eeesevavanaeeeseseeesesasanaeannenen 3
STATEMENT OF THE FACTS et ees e s anaeeeeeeenenenanans 5
SUMMARY OF THE ARGUMENT 8

ARGUMENT — REASONS WHY THE WRIT OUGHT BE ISSUED
1. Standard of Review 9

2. Petitioner Satisfies the Criteria for Issuance
of a Writ of Mandamus

a. Petitioner Has No Other Adequate Means to

to Secure the Relief SOUht. ...t seecess e 10
b. The District Court Has Ignored a Clear and
Indisputable Order of this COUIt, ... ........ommreerrreeereeeerseeeeesseeeeerenees 11
c. The Petitioner is Entitled to the Relief Sought, . ... . 12
d. On Remand this Matter Should Be Assigned to a Judge
Other than Judge Arguello, ..o eeeeseeeens 13
RELIEF SOUGHT ...ttt ssesssssesssssesss s s s ssssanesnns 16
STATEMENT OF COUNSEL REGARDING ORAL ARGUMENT., .. ... 17
CERTIFICATE OF SERVICE ...ttt sssssssnsanen 18
CERTIFICATE OF COMPLIANCE 19



Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019 Page: 3

CERTIFICATE OF DIGITAL SUBMISSION, __........cocoerreereeeseceseceseeesecsseessecaees 20
TABLE OF AUTHORITIES

Cases:
Alexander v. Primerica Holdings, 10 F.3d 155 (3d Cir. 1993) o) 13
Bridgeport Coalition v. City of Bridgeport, 26 F.3d 280 (2d Cir. 1994) ... 12
Bryce v. Episcopal Church, 289 F.3d 648 (10" Cir. 2002)...............ooooeeeerererrssssrssnen 15
Cheney v. U.S. Dist. Court for the Dist. of Columbia, 542 U.S. 367 (2004).............. 9
Citibank, N.A. v. Fullam, 580 F.2d 82 (3d Cir. 1978)............ccomeermeerrecerrreerrecessseennns 11
Cooper Tire & Rubber Co., In re, 520 F.3d 1180 (10™ Cir. 2009)..._.... o 10
Cotler v. Inter-County Orthopaedic Ass’n, P.A., 530 F.2d 536 (3d Cir. 1976)__._.... 1
DaimlerChrysler Corp., In re, 294 F.3d 697 (5" Cir. 2002).............ccoccoooccceerrrsrrreeee 10
Ehrlichman v. Sirica, 419 U.S. 1310 (1974, ........comeeureeeeeereersessseessenssssssesssssssssssnssnes 1
Feinberg v. C.LR., 808 F.3d 813 (10™ Cir. 2015) ______......ooooomrrssrssrsssssssssssssssssssssssssss 9
Menora v. Illinois High School Ass’n, 527 F. Supp. 632 (N.D. L. 1981)__............. 14
Mitchell v. Maynard, 80 F.3d 1433 (10th Cir. 1996).............cooeoecnreerecenrecereeereceneen 13,14
O’Rourke v. City of Norman, 875 F.2d 1465 (10th Cir.),

cert. denied 493 U.S. 918 (1989)..........coveuomrermeerrcrrnresneesssessssessessssnsssnsenns 13
Owest Communications Int’l, Inc., In re, 450 F.3d 1179 (10th Cir. 2006) ... 9
Sterling-Suarez, Inre, 323 F.3d 1 (1% Cir. 2003)............oooveeeereeeereeeseeeseesssssesssesssennne 12
United States v. Aragon, 922 F.3d 1102 (10" Cir. 2019)._..............oooeeeeeeeeeresssssssrnen 14
United States v. Chapman, 915 F.3d 139 (3d Cir. 2019).........ooocurreereeeereecereeerreeees 13
United States v. Jacobs, 855 F.2d 652 (9" Cir. 1987)...........ooooorreeeeeeeeessssssssseereeneees 10, 13
United States v. Kemp & Assocs., Inc., 907 F.3d 1264 (10th Cir. 2018) oo 10
United States v. McVeigh, 119 F.3d 806 (10" Cir. 1997)..............oooooeeeeeeeeeresssssssrrnes 9
United States v. Roberts, 88 F.3d 872 (10" Cir. 1996)_________....ooooooooooooeeereeeerereeee 13
United States v. Sanchez-Gomez, — U.S. —, 138 S. Ct. 1532 (2018)_....ooooviiii, 1, 10
United States v. Sears, Roebuck & Co., Inc., 785 F.2d 777 (9th Cir. 1986).._........... 14
United States, In re, — U.S. —, 139 S. Ct. 452 (2018), .......cooorrreemrerrmrerecrsrerrneensnnes 9
Walker v. United States, 761 Fed. App’x 822 (10" Cir. 2019) .o passim
Will v. United States, 389 U.S. 90 (1967)...........cooeeereemeremerimersersssssessesssessssssesasssasesan 9

i



Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019 Page: 4

Statutes:

B O N Y OSSN passim
2B ULS.CL§ 455, .eeeereeseese e e s e s s e 13

L O O C ST 13,15
Rules & Regulations:

FRADPD.R. 35, ettt s s s st 3
FRIAPDR. A0, oooieeceresese st esses s ssss s s s s sna s 3
Rules of the Supreme Court Rule 13 ..o eeeeeseeeesseneeseenees 3

il



Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019 Page: 5

STATEMENT OF JURISDICTION

The Judges of the United States Court of Appeals for the Tenth Circuit have jurisdiction under
28 U.S.C. § 1651 (the All Writs Act), Article III, Section 2, Clause 2 of the United States
Constitution, the common law, and under the Court of Appeals’ inherent supervisory power over
the lower courts of this Circuit, to issue a Writ of Mandamus in favor of the Petitioner. United
States v. Sanchez-Gomez, — U.S. —, 138 S. Ct. 1532, 1540 (2018) (“Supervisory mandamus
refers to the authority of the Courts of Appeals to exercise ‘supervisory control of the District

299

Courts’ through their ‘discretionary power to issue writs of mandamus.’” Citation omitted.).

This Court has jurisdiction over the proceedings and actions before the Hon. Christine Arguello
of the U.S. District Court for the District of Colorado. Ehrlichman v. Sirica, 419 U.S. 1310, 1311
(1974) (“The limited power of a court of appeals, whether by way of mandamus or in its super-
visory function over trial courts, must be looked to as the primary source of relief since such courts
are in closer touch with the facts and factors presented in the workings of the regular activities of
the district courts within a circuit.”).

This Court has jurisdiction over this Writ, as it has the power to “exercise mandamus juris-
diction in aid of [its] appellate jurisdiction . . .” Cotler v. Inter-County Orthopaedic Ass’n, P.A.,
530 F.2d 536, 538 (3d Cir. 1976).

Venue of this proceeding is correct as the Petitioner is a not for profit corporate entity whose

principal place of business is located in El Paso County, City of Colorado Springs, CO, and the

subject Order of the Court of Appeals originated in this Court.
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STATEMENT OF THE ISSUES

1. The Court of Appeals remanded the matter in Walker v. United States, 761 Fed. App’x 822
(10" Cir. 2019) (see Attachment 4), finding that the District Court had erred in sealing the
transcript, and directing that the transcript in the habeas corpus proceeding be unsealed. As of this
date the District Court has failed to do so, even though it is more than five months since this Court’s
ruling. Should this Court exercise its supervisory authority and order that the aforesaid transcripts
be released with all deliberate speed?

2. Whether on remand to the District Court this Court should direct that the matter be remanded
to a judge other than Judge Arguello, based upon the comments cited in this Court’s opinion as

above, as directed against the Petitioner?
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STATEMENT OF THE CASE

This Petition merely seeks an Order from this Court directing the lower Court to do what it has
already been directed to do. In this Court’s Decision and Order of January 23, 2019 (see
Attachment 4), it ruled specifically that the lower Court erred when it sealed the entire transcript
of the habeas corpus petition of Mr. Walker. This Court found as follows:

the district court abused its discretion by (1) not fully acknowledging the strong
presumption in favor of the public right of access, including several factors that
heightened the strong presumption in this instance; (2) failing to narrowly tailor its
orders restricting access to the record and, relatedly, failing to connect the interests
asserted by Mr. Walker to the sealing of the testimony of each witness at the § 2255
hearing; and (3) faulting the CSFC for not proposing an alternative to sealing the
entire record.

What this Petition for a Writ is NOT about is whether the lower court’s transcript should be
unsealed or not. That has already been decided by this Court, and any challenge to that ruling,
whether it be by a Petition for Panel Rehearing under Rule 40(a)(1) of the Federal Rules of
Appellate Procedure, or a Petition for En Banc review under Rule 35, or a petition for a writ of
certiorari to the Supreme Court under Rule 13 of the Supreme Court Rules, is out of time.

Simply stated, all that this Petition seeks is an Order directing the lower Court to do as it has
already been directed to do, viz.,:

On remand, the district court should consider the factors that heighten the public
right of access to the transcript of Mr. Walker’s § 2255 hearing, address how the
interests advanced by Mr. Walker connect to the restriction placed on public access
to the testimony of each witness, and consider whether there exists a narrower
alternative to restricting access to the full transcript. Finally, because a non-
insignificant amount of time has elapsed since the district court restricted access to
the judicial records, the district court may need to consider whether circumstances
have changed so as to diminish Mr. Walker’s interests.
No reason exists on the record for the delay of more than five months (exclusive of the initial

order of sealing by the District Court which was dated October 31, 2017 — almost 19 months ago)

for the lower Court to have made the requisite analysis and findings as mandated by this Court,
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and to have come to the legal conclusion that the transcript of Mr. Walker’s habeas proceeding
should be unsealed in toto, and released to the Petition, as well as that it be made publicly available.
In addition, thereto, the Court of Appeals, in its ruling stated the following:

After announcing Mr. Walker’s new sentence, the district court addressed Mr.
Walker’s relationship with the CSFC and Pastor Banks, a discussion which sheds
some light on the restricted documents that we have reviewed but do not discuss in
our opinion. In short, the district court noted the control the CSFC and Pastor Banks
held over Mr. Walker during the commission of his offense, including how Pastor
Banks required Mr. Walker to discontinue communication with his parents if he
wanted to remain in the CSFC. The district court also praised Mr. Walker for
divorcing himself from the beliefs of the CSFC and questioned whether Pastor
Banks espoused values consistent with Christianity. Finally, the district court
outlined actions taken by Pastor Banks subsequent to Mr. Walker questioning her
divine prophecies, actions which the court had deemed harassing. Included in those
actions were Pastor Banks (1) excommunicating Mr. Walker from the CSFC, (2)
ordering Mr. Walker’s wife and son not to have any further contact with Mr.
Walker, and (3) writing Mr. Walker a letter in which she attributed his father’s
cancer and the proliferation of his own muscle disease to his decision to speak
against her and the CSFC by filing his § 2255 motion.

Emphasis added.

It is the position of the Petitioner that these statements, ascribed by this Court to Judge
Arguello, exhibit such bias as against the Petitioner, Colorado Springs Fellowship Church,
and Pastor Rose Banks, that the matter, on remand, is best reserved, in the interest of
justice, to be assigned to another Judge of the District Court for the District of Colorado.

Furthermore, in the Circuit Court’s ruling it cited numerous instances where the District
Court Judge had made specific comments about the Petitioner herein, demonstrating bias
and prejudice as to said Petitioner, necessitating, in the interest of justice, that this matter,

on remand, be assigned to another District Judge for the District of Colorado.
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STATEMENT OF THE FACTS

On June 9™, 2009 the District Court for the District Court of Colorado indicted David Banks,
Clinton Stewart, David Zirpolo, Kendrick Branes, Demetrius Harper, and Gary Walker, on
numerous charges alleging wire fraud, and other crimes. See United States v. Banks, et al., 1:09-
cr-00226-CMA, District Court Dkt. Entry No. 1, Attachment 1. From September 27%, 2011
through October 20, 2011 a full jury trial was held, after which all of the named Defendants were
found guilty. See District Court Dkt. Entry No. 478. The named Defendants were sentenced to
terms of incarceration of from 87 months to 135 months. What is relevant herein is that all of the
named Defendants were (and to this date most still are) members of the Petitioner Colorado
Springs Fellowship Church.

On October 71, 2015, Defendant Walker filed a petition for a writ of habeas corpus under 28
U.S.C. § 2255. See District Court Dkt. Entry No. 904, Attachment 1. See also Walker v. United
States, 1:15-cv-02223-CMA, Attachment 2.

From June 12,2017 to June 16, 2017 the District Court, the Hon. Christine Arguello presiding,
held an evidentiary hearing on Walker’s application. See United States v. Banks, et al., 1:09-cr-
00226-CMA, District Court Dkt. Entry Nos. 1061, 1062, 1063, 1064, Attachment 1. During this
entire proceeding the District Court ordered that most of the submitted pleadings be filed under
seal. See, e.g., id., at Dkt Entry Nos. 1065, 1066, 1067, 1071.

Following the conclusion of the habeas proceeding, on June 22, 2017, both the Government
and Walker moved to restrict public access to the habeas hearing transcript and most of the
submitted pleadings. See United States v. Banks, et al., 1:09-cr-00226-CMA, District Court Dkt.
Entry Nos. 1072, 1073, 1075, Attachment 1. On February 1%, 2018 counsel for the Petitioner

herein, moved to intervene, and secure a copy of the transcript of the habeas proceedings. See
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United States v. Banks, et al., 1:09-cr-00226-CMA, District Court Dkt. Entry No. 1106,
Attachment 1. After so moving, the District Court, the Hon. Christine Arguello presiding, denied
the application in full. See id. at Dkt. Entry No. 1114.

This ruling was taken up on appeal to this Court (17-1415, 18-1273). See Attachment 3.1

On January 23", 2019 this Court issued a decision in which it (a) made specific observations
regarding the District Court’s comments regarding the Petitioner herein (i.e., Colorado Springs
Fellowship Church), and (b) found that the district court had erred in sealing the transcript, and
directed that the lower court, on remand, conduct the necessary hearing to determine what, if any,
parts of the transcript should be kept under seal; noting that the general rule is that all trial
proceeding are open to the public, and a sealing of a record, and or pleadings is the exception.

Notwithstanding the specific remand to the District Court, as of this date — six months after
this Court’s ruling — no action has been taken by the District Court.2

On June 9%, 2019, Counsel herein filed a Motion with the District Court seeking enforcement
of this Court’s January 23d, 2019 Decision and Order. See United States v. Banks, et al., 1:09-cr-
00226-CMA, District Court Dkt. Entry No. 1131, Attachment 5. Neither the Government nor

counsel for habeas petitioner Walker ever responded to said motion, and their time to so respond

' Docket No. 17-1415 was Walker’s appeal of Judge Arguello’s ruling in the habeas. It was consolidated
with Docket No. 18-1273 (see Attachment 7), which was the filed appeal on the decision on the Motion to
Unseal. All of the relevant Docket Entries for this Petition appear in both the lead appeal case, 17-1415,
attached hereto as Attachment 3, and in No. 18-1273 (Attachment 7). The decision of the Court of Appeals
was under the lead number of 17-1415. See Footnote “*”, U.S. v. Walker, 722 Fed. App’x at 822.

2 1t should be noted that on March 25", 2019, then counsel for the Petitioner, Colorado Springs Fellowship
Church, filed a motion with this Court seeking an order to enforce the January 23d, 2019 Decision and
Order. See 18-1273, Doc. No. 10635055. On March 25%, 2019, this Court, in a one-line Order, denied the
Motion. See id., Doc. No. 10635444.
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in opposition thereto, has run. Yet, the District Court has failed to rule (on this unopposed motion),
or even schedule a Hearing on said Motion.

On July 2d, 2019, Counsel filed a request with the District Court as to the status of said Motion.
See Attachment 6. Dkt. Entry No. 1134. No answer to that letter request has been received as of
this date.

Considering the fact that the lower court made certain gratuitous comments regarding the
Petitioner herein that had no bearing on the Walker habeas case, and served to harm the reputation
and interests of the Petitioner, Colorado Springs Fellowship Church (and continue to do so), and
that the direction from this Court was clear and unmistakable, the facts of this case merit the

mandamus relief sought herein.
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SUMMARY OF THE ARGUMENT

The Petitioners need to have their grievances properly adjudicated by the District Court. And,
properly adjudicated in a fair and impartial manner before an unbiased adjudicator.

This court has set forth that the lower court abused its discretion in denying the motion to
unseal the transcript in the Walker habeas proceeding. And, the Court of Appeals has directed the
lower court as to the proper method of making any final decision on what parts — if any — of the
lower court proceeding should be kept from the Petitioner (and the public).

At the same time the lower court has demonstrated a bias as against the Petitioner, and it’s
Pastor (Rose Banks) which necessitates remand and a reassignment to another judge.

For these reasons the relief sought should be granted with all deliberate speed.
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ARGUMENT — REASONS WHY THE WRIT OUGHT BE ISSUED

1. Standard of Review

The All Writs Act allows a federal court of appeals to issue a writ of mandamus directing a
district court to enforce a specific duty. 28 U.S.C. § 1651(a). It is an “extraordinary” remedy
designed to confine a court to its proper authority or to require it to undertake a clearly articulated
duty. Will v. United States, 389 U.S. 90, 95 (1967). The party seeking relief under the Act must
satisfy three requirements:

(1) The Petitioner must not have any other method of obtaining relief;

(2) The Petitioner must show that he has a “clear and indisputable” legal right to relief; and
(3) The Petitioner must convince the court that the “writ is appropriate under the
circumstances.”

In re United States, — U.S. —, 139 S. Ct. 452 (2018); Cheney v. U.S. Dist. Court for the Dist.
of Columbia, 542 U.S. 367, 380-81 (2004) (quotation omitted).

In addition thereto, for the Circuit Court to intervene by way of the All Writs Act, the Petitioner
must demonstrate that the granting of the Writ will serve the interests the justice. Feinberg v.
C.IR., 808 F.3d 813, 815 (10™ Cir. 2015).

This Circuit has further identified what it has terms as “nonconclusive guidelines” (see United
States v. McVeigh, 119 F.3d 806, 810 (10 Cir. 1997) (per curiam)) in determining if the granting
of the Writ is appropriate, viz.,

(1) whether the party has alternative means to secure relief; (2) whether the party
will be damaged in a way not correctable on appeal; (3) whether the district court's
order constitutes an abuse of discretion; (4) whether the order represents an often

repeated error and manifests a persistent disregard of federal rules; and (5) whether
the order raises new and important problems or issues of law of the first impression.

In re Qwest Communications Int’l, Inc., 450 F.3d 1179, 1184 (10™ Cir. 2006).
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See also United States v. Kemp & Assocs., Inc., 907 F.3d 1264, 1279 (10™ Cir. 2018); In re
Cooper Tire & Rubber Co., 520 F.3d 1180, 1187 (10™ Cir. 2009).

Similarly, the Courts of Appeals have supervisory authority over the District Courts in their
respective geographic jurisdictions. See United States v. Sanchez-Gomez, supra, 138 S. Ct. at
1540. As such, it is incumbent on them, when the facts and law so demonstrate it, that a case, on
remand, be re-assigned to another district court judge. See, e.g., In re DaimlerChrysler Corp., 294
F.3d 697 (5™ Cir. 2002) (Court of Appeals grants writ of mandamus to reassign case to different
district court judge based upon the hostile environment in the lower court, and to preserve the
impartiality required in a judicial proceeding; id. at 701); United States v. Jacobs, 855 F.2d 652
(9™ Cir. 1987) (speaking of “the court of appeals’ traditional power to reassign [to a different
district court judge on remand]”, id. at 658 n. 3).

2. Petitioner Satisfies the Criteria for Issuance
of a Writ of Mandamus

a. Petitioner Has No Other Adequate Means to
to Secure the Relief Sought

As is set forth supra, this Court remanded the matter regarding the sealing of the record to the
lower Court in January — almost six months ago. Notwithstanding the filing of a motion on June
9t 2019, more than six weeks ago, the District Court has not done anything to comply with this
Court’s ruling. And, as observed already, neither the Government nor counsel for Mr. Walker
have interposed any opposition to the motion to unseal.

The Petitioner has few, if any, avenues to pursue to achieve its desired goal — compliance
with the January 23d, 2019 Court of Appeals’ decision. This is especially so, if the lower court,
exercises its perceived bias by delaying the application of this Court’s ruling. See discussion

regarding reassignment infra.

10
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All that the Petitioner is seeking is a fair opportunity to present its case as to why the record
below should be made available to itself (and the public at large). The parameters of such a test
have been set out by this Court in its January 23d decision.

Hence, remand to the lower Court with a date certain for the necessary proceedings is necessary
to achieve the justice and impartiality that the Petitioner merits.

b. The District Court Has Ignored a Clear and
Indisputable Order of this Court

In its Decision and Order of January 23d, 2019, this Court made the following observation and
finding:

Where access to Mr. Walker’s filings was restricted ab initio, the issue of restricting
access to the record proceeded in a quasi-ex parte manner, with the individuals and
entity against whom Mr. Walker alleged wrongdoing not before the court. But a
court must take extra care when granting an ex parte motion. Here, the district
court issued a series of text orders that neither stated the requirements for restricting
access to judicial records nor critically analyzed whether sealing the full transcript
was appropriate. And while the record supports the conclusion that the CSFC is far
from the most upstanding litigant, the court was still required to carefully consider
the public’s interest in judicial records and craft a narrowly tailored order.

In summation, we conclude the district court abused its discretion when it
denied the CSFC’s motion to unseal. Accordingly, we vacate the district court’s
order and remand for further proceedings

Having made this ruling, the Court of appeals then specifically directed what the lower court
should do upon remand. See supra.

This has not occurred, even though six months have passed.

Having disregarded the Court of Appeals’ direction, the only manner in which the Movant,
Petitioner may seek relief is through the process initiated here.

In Citibank, N.A. v. Fullam, 580 F.2d 82 (3d Cir. 1978), the Court of Appeals made the
applicable observation,

Despite federal appellate courts’ general reluctance to grant writs of mandamus,

they have uniformly granted such writs in one situation — where the district court
has failed to adhere to an order of the court of appeals. The Supreme Court has

11
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repeatedly held that an appellate court has jurisdiction under 28 U.S.C. § 1651 to
issue a writ of mandamus to compel an inferior court to comply with an earlier
mandate. ... The authority to grant extraordinary writs in such situations follows
directly from the language of § 1651, which permits appellate courts to “issue all
writs necessary or appropriate in aid of their respective jurisdictions. . . .” As the
Supreme Court has stated on several occasions, the writ of mandamus ‘“has
traditionally been used in the federal courts ‘. . . to compel [an inferior court] to
exercise its authority when it is its duty to do so.”” ... A federal district court has
a clear duty to comply with an order decreed by a panel of this circuit. Where the
district court has failed to comply with such an order, we have authority under §
1651 to issue a writ of mandamus to compel the district court to follow our previous
order. Any other rule would severely jeopardize the supervisory role of the courts
of appeals within the federal judicial system.

Id. at 86-87. Citations omitted.

In accord see In re Sterling-Suarez, 323 F.3d 1, 3 (1% Cir. 2003) (“where a district court fails
to comply with an order of a federal appellate court, the need for mandamus becomes more urgent
and a court's reluctance to issue the writ is proportionally diminished.”); Bridgeport Coalition v.
City of Bridgeport, 26 F.3d 280, 282 (2d Cir. 1994).

The Order of this Court having been clear and indisputable, its failure to be observed by the
lower court, necessitates the relief sought herein.

c. The Petitioner is Entitled to the Relief Sought

There can be no question that the Petitioner merits the relief sought. It was the Petitioner that
brought the appeal to this Court that resulted in the Decision and Order of January 23d, 2019. The
opinion of the Court of Appeals dealt directly and specifically with (a) when a District Court may
seal records, and (b) why the decision of the District Court below failed to achieve that standard.

Once the Court of Appeals had reached that point, there can be no doubt that the relief sought
in this Petition for Mandamus Relief merits granting. As set forth below, the Petitioner has no
other means of achieving the result sought. It has filed a motion requesting that the lower court
proceed as directed by this Court. And, that motion has gone unresolved, notwithstanding the

clear and unequivocal decision from January 23d, 2019.

12
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In addition, the request that the matter be reassigned on remand is clearly laid out infra.
It is for these reasons that Petitioner, Colorado Springs Fellowship Church, is entitled to the

relief sought.

d. On Remand this Matter Should Be Assigned to a Judge
Other than Judge Arguello

As noted above, the general rule is that the Court of Appeals, in the exercise of its supervisory
powers, may re-assign a case on remand where it is deemed necessary. See, e.g., United States v.
Jacobs, supra. As the Third Circuit put it succinctly, in Alexander v. Primerica Holdings, 10 F.3d
155, 167 (3d Cir. 1993), the power to reassign a case on remand is necessary to “preserve not only
the reality but also the appearance of the proper functioning of the judiciary as a neutral, impartial
administrator of justice.”

In accord see United States v. Chapman, 915 F.3d 139, 147 (3d Cir. 2019).

In this Circuit, the Court has laid out the circumstances under which it will exercise its inherent
authority to reassign a case on remand. In O 'Rourke v. City of Norman, 875 F.2d 1465 (10th Cir.),
cert. denied 493 U.S. 918 (1989), this Court stated,

Ordinarily 28 U.S.C. § 144 and § 455 are invoked at the district court level to
effectuate recusal. However, these statutory provisions are not the exclusive route
for disqualification. The appellate court’s authority to reassign exists apart from the

judicial disqualification statutes. However, absent proof of personal bias, we
remand to a new judge only under extreme circumstances.

Id. at 1475 (citations omitted).

In accord see United States v. Roberts, 88 F.3d 872, 885 (10™ Cir. 1996); Mitchell v. Maynard,
80 F.3d 1433, 1448 (10th Cir. 1996) (“Respectful of the extraordinary nature of such a request, we
will remand with instructions for assignment of a different judge only when there is proof of

personal bias or under extreme circumstances.”).

13
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And, more recently, this Court, in United States v. Aragon, 922 F.3d 1102 (10™ Cir. 2019),
the Court set out a recognized tripartite test, viz.,

“[I]n the absence of personal bias,” the necessity for reassignment depends upon

consideration of three factors:
‘(1) whether the original judge would reasonably be expected upon remand to
have substantial difficulty in putting out of his or her mind previously-
expressed views or findings determined to be erroneous or based on evidence
that must be rejected, (2) whether reassignment is advisable to preserve the
appearance of justice, and (3) whether reassignment would entail waste and
duplication out of proportion to any gain in preserving the appearance of
fairness.’

[Mitchell v. Maynard, supra, 80 F.3d] at 1450 (quoting United States v. Sears,
Roebuck & Co., Inc., 785 F.2d 777, 780 (9 Cir. 1986)).

Id. at 1113.

In the case at Bar, there can be little doubt that Judge Arguello has exhibited some demon-
strable personal bias as against the Petitioner Colorado Springs Fellowship Church.

While the actual transcript is under seal, and is not available for Movant to cite to, or quote
from, the language quoted above from this Court’s ruling on January 23d, 2019, demonstrates that,
if the lower court does not actually have any such bias, minimally the appearance of impartiality
mandates such a reassignment on remand. The following observation from this Court makes it
clear that not only is the Petitioner being targeted by the lower Court, but also, its Pastor (Rose
Banks), viz.,

The district court also praised Mr. Walker for divorcing himself from the beliefs of
the CSFC and questioned whether Pastor Banks espoused values consistent with
Christianity. Finally, the district court outlined actions taken by Pastor Banks

subsequent to Mr. Walker questioning her divine prophecies, actions which the
court had deemed harassing.

In Judge Arguello stating that she “questioned whether Pastor Banks espoused values
consistent with Christianity”, it is clear that the Court was allowing its own personal religious
beliefs to influence the decisionmaking process. This is improper and should not have been a

factor, at all, in making her decision to deny the motion to unseal. Compare Menora v. Illinois

14
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High School Ass’n, 527 F. Supp. 632 (N.D. I1l. 1981), where the District Court judge denied an
application under 28 U.S.C. § 144 that was based solely on the fact that the judge was Jewish and
a member of the American Jewish congress; id. at 633-34.

In accord see Bryce v. Episcopal Church, 289 F.3d 648, 660 (10" Cir. 2002), and cases cited
therein.

As to the impact on judicial efficiency, reassigning this matter to another Judge will have little
impact. This Court has already laid out the parameters of any issues to be considered in whether
the transcript should be under seal. Furthermore, as the Circuit Court notes, the Petitioner, in its
appeal failed to also seek unsealing of the submitted pleadings. A newly assigned Judge could
easily review the record, and determine what, if any, of the lower court filings should remain under
seal.

In addition, as noted above, the appearance of impartiality is paramount, and any finding by a
remand to Judge Arguello may well be deemed to have been influenced by her earlier observations,
and comments.

Remand by this Court should be made, with a direction to have another sitting judge in the
District of Colorado preside over this matter.

Dated: July 14, 2019

Somers, NY Respectfully submitted,
LAW OFFICE OF BERNARD V. KLEINMAN, PLLC

By:/s/ Bernard V. Kleinman, Esq.
ATTORNEYS FOR PETITIONER
COLORADO SPRINGS FELLOWSHIP CHURCH
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RELIEF SOUGHT BY THE PETITIONER

WHEREFORE, the Petitioner respectfully prays that the Court grant the following Relief:

(a) An Order directing that the District Court release the transcripts, in full, from the habeas
corpus proceeding in Walker v. United States, 1:09-cr-00266-CMA; 1:15-cv-02223-
CMA;

(b) Remand the case to the District Court with an directing the Clerk to re-assign the case
to a District Court Judge other than the Hon. Christine Arguello; and

(c) Such other and further relief as the Court of Appeals shall deem just and proper.

Dated: July 14, 2019

Somers, NY Respectfully submitted,
LAW OFFICE OF BERNARD V. KLEINMAN, PLLC

By:/s/ Bernard V. Kleinman, Esq.
ATTORNEYS FOR PETITIONER
COLORADO SPRINGS FELLOWSHIP CHURCH
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STATEMENT OF COUNSEL REGARDING ORAL ARGUMENT

Oral argument is not necessary as the issues contained herein are neither complex nor do they
involve a complicated fact pattern. It is Petitioner’s Counsel’s opinion that oral argument before
this Court will not aid the Court any further than the enclosed pleadings will, in having the Court
reach its decision.

Dated: July 14, 2019

Somers, NY Respectfully submitted,
LAW OFFICE OF BERNARD V. KLEINMAN, PLLC

By:/s/ Bernard V. Kleinman, Esq.
ATTORNEYS FOR PETITIONER
COLORADO SPRINGS FELLOWSHIP CHURCH
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CERTIFICATE OF SERVICE
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The undersigned, Bernard V. Kleinman, an attorney duly admitted to practice before the Bar

of this Court, does certify, under penalty of perjury, that on the 14 day of July 2019, a true and

correct copy of the above and foregoing is being electronically submitted for filing with the Clerk

of the Court for the Tenth Circuit Court of Appeals, using the aforesaid Court’s CM/ECF filing

system, and that such electronic notification shall be forwarded to the following counsel of record:

Suneeta Hazra

Email: suneeta.hazra@usdoj.gov
Office of the United States Attorney

District of Colorado
1801 California Street
Suite 1600

Denver, CO 80202

Gerald J. Rafferty

Email: grafferty@lawcc.us

Collins & Collins

700 Seventeenth Street
Suite 1820

Denver, CO 80202

Gwendolyn Lawson

Email: gmjewell@yahoo.com

Lawson Law Firm

3472 Research Parkway

Colorado Springs, CO 80920

LAW OFFICE OF BERNARD V. KLEINMAN, PLLC

By: /s/ Bernard V. Kleinman, Esq.

ATTORNEYS FOR PETITIONER
COLORADO SPRINGS FELLOWSHIP CHURCH
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CERTIFICATE OF COMPLIANCE

I hereby certify that the total number of pages being submitted as Petitioner’s Petition for a
Writ of Mandamus is thirty (30) pages or less, exclusive of the Disclosure Statement, Proof of
Service, and the Attachments, as required by F.R.App.P. Rule 21(d)(2).

Dated: July 14, 2019

Somers, NY /s/ Bernard V. Kleinman
Bernard V. Kleinman
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CERTIFICATE OF DIGITAL SUBMISSION & PRIVACY REDACTIONS

I do certify, under penalty of perjury, that with respect to the foregoing:
(a) all privacy redactions have been made pursuant to Tenth Cir. L.R. 25.5;
(b) if required to file additional hard copies, that the ECF submission is an exact duplicate
of those documents; and
(c) this digital submission has been scanned for viruses with McAfee Anti-Virus, ver.
16.0, as updated June 13, 2019, and is free from viruses.
LAW OFFICE OF BERNARD V. KLEINMAN, PLLC
By: /s/ Bernard V. Kleinman, Esq.

ATTORNEYS FOR PETITIONER
COLORADO SPRINGS FELLOWSHIP CHURCH
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ATTACHMENTS

1. Docket Sheet Entries, United States v. Banks, et al., 1:09-cr-00266-CMA

2. Docket Sheet Entries, Walker v. United States, 1:15-cv-02223-CMA

3. Docket Sheet Entries, United States v. Walker, Tenth Circuit, 17-1415

4. Decision of this Court, United States v. Walker, 761 Fed. App’x 822 (10" Cir. Jan. 23, 2019)
5. Motion to Compel in District Court, Dkt. Entry No. 1131

6. Status Request Letter dated July 2, 2019, Dkt. Entry Nos. 1132, 1134

7. Docket Sheet Entries, United States v. Walker, Tenth Circuit, 18-1273
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Attachment 1

Docket Sheet Entries,
United States v.
Banks, et al., 1:09-cr-
00266-CMA



Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019 Page: 27

U.S. District Court - District of Colorado
District of Colorado (Denver)
CRIMINAL DOCKET FOR CASE #: 1:09-cr-00266-CMA All Defendants

Case title: USA v. Banks et al Date Filed: 06/09/2009
Other court case number: 14-229 Supreme Court Date Terminated: 08/03/2012
Related Case: 1:15-cv-02223-CMA

Assigned to: Judge Christine M.
Arguello

Appeals court case number: 13-1416
USCA

Defendant (1)

David A. Banks represented by Charles Henry Torres

TERMINATED: 08/03/2012 Charles H. Torres, P.C.
1888 Sherman Street
Suite 630

Denver, CO 80203

303-830-8885

Fax: 303-830-8890

Email:
mshumrick@charlestorrespc.com
ATTORNEY TO BE NOTICED
Designation: CJA Appointment

Clifford J. Barnard

Clifford J. Barnard, Attorney at Law
4450 Arapahoe Avenue

#100

Boulder, CO 80303

303-546-7947

Fax: 303-444-6349

Email: cliffbarnard@earthlink.net
TERMINATED: 12/21/2010
Designation: CJA Appointment

Gwendolyn M. Lawson
Gwendolyn M. Lawson, Attorney at
Law

3472 Research Parkway 104 442
Colorado Springs, CO 80920
719-287-4511
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Pending Counts

ATTEMPT AND CONSPIRACY
TO COMMIT MAIL FRAUD

(1)

FRAUDS AND SWINDLES-mail
fraud

(4-8)

FRAUD BY WIRE, RADIO, OR
TELEVISION

(10)

FRAUDS AND SWINDLES-mail
fraud

(13)

FRAUD BY WIRE, RADIO, OR

TELEVISION
(14)

Document: 010110197373
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Fax: 719-268-0709

Email: gmjewell@yahoo.com
TERMINATED: 11/07/2011
Designation: Retained

Joshua Sabert Lowther

Lowther Walker LLC

101 Marietta Street, NW

Suite 3325

Atlanta, GA 30303

404-496-4052

Fax: 866-819-7859

Email: jlowther@lowtherwalker.com
TERMINATED: 10/11/2013

Martin Adam Stuart
McDermott Stuart & Ward

140 East 19th Avenue

Suite 300

Denver, CO 80203
303-355-6789

Email: mstuart@mswdenver.com
TERMINATED: 04/19/2010
Designation: CJA Appointment

Disposition

Defendant is to be imprisoned for
135 months. Supervised release 36
months. Assessment $1,500.00.
Restitution $5,018,959.66.
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FRAUD BY WIRE, RADIO, OR
TELEVISION
(16-18)

FRAUDS AND SWINDLES-mail
fraud
(19-20)

FRAUDS AND SWINDLES-mail
fraud
(23)

Highest Offense Level (Opening)

Felony
Terminated Counts Disposition
FRAUDS AND SWINDLES-mail
fraud Dismissed.
2)
CRIMINAL FORFEITURES _—
Dismissed.
(25)
Highest Offense Level
(Terminated)
Felony
Complaints Disposition
None
Assigned to: Judge Christine M.
Arguello
Appeals court case numbers: 13-
1416 USCA, 17-1415 USCA
Defendant (2)
Demetrius K. Harper represented by Gwendolyn M. Lawson
TERMINATED: 08/01/2012 (See above for address)
also known as LEAD ATTORNEY
Ken Harper ATTORNEY TO BE NOTICED
TERMINATED: 08/01/2012 Designation: Retained

Thomas James Hammond
Thomas J. Hammond, P.C.
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1544 Race Street

Denver, CO 80206

303-321-7902

Fax: 303-329-5871

Email: hammondlaw(@solucian.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Designation: CJA Appointment

Joshua Sabert Lowther
(See above for address)
TERMINATED: 10/11/2013

Martin Adam Stuart
(See above for address)
TERMINATED: 08/20/2009

Mitchell Baker

Mitch Baker, Attorney at Law
1543 Champa Street

#400

Denver, CO 80202
303-592-7353

Fax: 303-571-1001

Email: mitchbaker@estreet.com
TERMINATED: 12/20/2010
Designation: CJA Appointment

Robert William Pepin

Office of the Federal Public
Defender-Denver

633 Seventeenth Street

Suite 1000

Denver, CO 80202
303-294-7002

Fax: 303-294-1192

Email: Robert Pepin@fd.org
TERMINATED: 06/29/2009
Designation: Public Defender or
Community Defender Appointment

Pending Counts Disposition
ATTEMPT AND CONSPIRACY
TO COMMIT MAIL FRAUD

(1)

Defendant is to be imprisoned for
121 months. Supervised Release 36
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months. Assessment $1,500.
Restituion $5,018,959.66.

FRAUDS AND SWINDLES-mail
fraud
(3-4)
FRAUDS AND SWINDLES-mail
fraud

(8)
FRAUD BY WIRE, RADIO, OR
TELEVISION

©)
FRAUDS AND SWINDLES-mail

fraud

(11-13)

FRAUD BY WIRE, RADIO, OR

TELEVISION

(15-18)

FRAUDS AND SWINDLES-mail
fraud

(19)

FRAUDS AND SWINDLES-mail
fraud

(21)

FRAUD BY WIRE, RADIO, OR

TELEVISION
(24)

Highest Offense Level (Opening)

Felony

Terminated Counts Disposition

CRIMINAL FORFEITURES .
Dismissed.

(25)

Highest Offense Level

(Terminated)

Felony

Complaints Disposition

None
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Assigned to: Judge Christine M.
Arguello

Appeals court case numbers: 13-
1416 USCA, 18-1273 USCA

Defendant (3)

Gary L. Walker represented by Gwendolyn M. Lawson

TERMINATED: 07/23/2012 (See above for address)
TERMINATED: 01/05/2017
LEAD ATTORNEY

Designation: Retained

Michael David Lindsey

David Lindsey, Attorney at Law
7887 East Belleview Avenue
#1100

Englewood, CO 80111
303-228-2270

Fax: 303-228-2271

Email: david@mdavidlindsey.com
TERMINATED: 07/23/2012
LEAD ATTORNEY

Designation: CJA Appointment

Boston H. Stanton , Jr.

Boston H. Stanton, Jr, Attorney at
Law

P.O. Box 200507

Denver, CO 80220

303-377-2757

Fax: 303-394-0204

Email: bostonhs@comcast.net
TERMINATED: 12/20/2010
Designation: CJA Appointment

Gerald J. Rafferty

Collins & Collins, LLC

700 17th Street

Suite 1820

Denver, CO 80202
303-296-7700

Fax: 303-295-7160

Email: grafferty@lawcc.us
ATTORNEY TO BE NOTICED
Designation: Retained
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Joshua Sabert Lowther
(See above for address)
TERMINATED: 10/11/2013

Patrice Bernadette Collins
Collins & Collins, LLC

700 17th Street

Suite 1820

Denver, CO 80202
303-296-7700

Fax: 303-295-7160

Email: patricec@lawcc.us
ATTORNEY TO BE NOTICED

Patrick Joseph Collins
Collins & Collins, LLC

700 17th Street

Suite 1820

Denver, CO 80202
303-946-1340

Fax: 303-295-7160

Email: pcollins@lawcc.us
ATTORNEY TO BE NOTICED

Pending Counts Disposition

Defendant is to be imprisoned for
135 months. Supervised Release: 3
years. Assessment: $100. Restitution:
$5,018,959.66. RESENTENCED

6/28/2017 Defendant committed to
ATTEMPT AND CONSPIRACY the custody of the Federal Bureau of

TO COMMIT MAIL FRAUD Prisons to be imprisoned for a total

(M term of SEVENTY (70) MONTHS.
Supervised Release of THREE (3)
YEARS. Special Assessment of
$100.00. Restitution of
$5,018,959.66.

Highest Offense Level (Opening)
Felony

Terminated Counts Disposition
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CRIMINAL FORFEITURES

(25) Dismissed

Highest Offense Level
(Terminated)

Felony

Complaints Disposition
None

Assigned to: Judge Christine M.
Arguello

Appeals court case number: 13-1416
USCA

Defendant (4)

Clinton A. Stewart represented by Gwendolyn M. Lawson
TERMINATED: 08/02/2012 (See above for address)

also known as LEAD ATTORNEY

C. Alfred Stewart ATTORNEY TO BE NOTICED
TERMINATED: 08/02/2012 Designation: Retained

Richard James Banta
Richard J. Banta, PC

501 South Cherry Street

Suite 1100

Denver, CO 80246
303-860-8048

Fax: 303-333-1195

Email: rjbanta@comcast.net
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: CJA Appointment

Joshua Sabert Lowther
(See above for address)
TERMINATED: 10/11/2013

Robert Seldis Berger

Robert S. Berger, Attorney at Law
P.O. Box 201088

Denver, CO 80220

303-436-1596
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Pending Counts

ATTEMPT AND CONSPIRACY
TO COMMIT MAIL FRAUD

(1)

FRAUDS AND SWINDLES-mail
fraud

“4)

FRAUDS AND SWINDLES-mail
fraud

(®)

FRAUDS AND SWINDLES-mail
fraud

(12)

FRAUD BY WIRE, RADIO, OR
TELEVISION

(18)

FRAUDS AND SWINDLES-mail
fraud

(20-21)

Highest Offense Level (Opening)
Felony

Terminated Counts

CRIMINAL FORFEITURES
(25)

Highest Offense Level

(Terminated)
Felony

Complaints
None

Document: 010110197373
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Fax: 866-811-7712

Email: robberger@qwestoffice.net
TERMINATED: 12/20/2010
Designation: CJA Appointment

Disposition
Defendant to be imprisoned for 121
months. Supervised Release 36

months. Assessment $700.
Restitution $5,018,959.66.

Disposition

Dismissed.

Disposition
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Assigned to: Judge Christine M.
Arguello

Appeals court case number: 13-1416
USCA

Defendant (5)

David A. Zirpolo
TERMINATED: 08/01/2012

Document: 010110197373

Date Filed: 07/15/2019

represented by Gwendolyn M. Lawson

10

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Retained

William Lewis Taylor
Sideman and Bancroft, LLP-Denver
1999 Broadway

31st Floor

Denver, CO 80202
303-640-2318

Fax: 415-392-0827

Email: wtaylor@sideman.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: CJA Appointment

Arthur S. Nieto

Arthur S. Nieto, P.C.

1554 Emerson Street

Denver, CO 80218

303-832-9476

Fax: 303-832-7711

Email: arthurnieto@qwestoffice.net
TERMINATED: 08/20/2009
Designation: CJA Appointment

Joshua Sabert Lowther
(See above for address)
TERMINATED: 10/11/2013

Thomas Richard Ward
McDermott Stuart & Ward LLP
One Sherman Place

140 East 19th Avenue

Suite 300

Denver, CO 80203
303-832-8888
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Pending Counts

ATTEMPT AND CONSPIRACY
TO COMMIT MAIL FRAUD

(1)

FRAUDS AND SWINDLES-mail
fraud

3)

FRAUDS AND SWINDLES-mail
fraud

(5)

FRAUDS AND SWINDLES-mail
fraud

(7)

FRAUDS AND SWINDLES-mail
fraud

(11-13)

FRAUD BY WIRE, RADIO, OR
TELEVISION
(17-18)

FRAUDS AND SWINDLES-mail
fraud
(19-21)

FRAUDS AND SWINDLES-mail
fraud
(22)

FRAUDS AND SWINDLES-mail
fraud
(23)

Highest Offense Level (Opening)
Felony

Terminated Counts

CRIMINAL FORFEITURES
(25)

Document: 010110197373
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Fax: 303-623-0714

Email: tward@mswdenver.com
TERMINATED: 12/20/2010
Designation: CJA Appointment

Disposition

Defendant is to be imprisoned for
121 months. Superised Release 36
months. Assessment $1,400.
Restitution $5,018,959.66.

Disposition

Dismissed.
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Highest Offense Level

(Terminated)
Felony

Complaints Disposition
None

Assigned to: Judge Christine M.
Arguello

Appeals court case number: 13-1416
USCA

Defendant (6)

Kendrick Barnes represented by Dana M. Casper

TERMINATED: 08/01/2012 Dana M. Casper, P.C.
501 South Cherry Creek
Suite 1100

Denver, CO 80246
303-333-2276

Fax: 303-496-6766

Email: Dana@casper-law.com
TERMINATED: 01/31/2017
LEAD ATTORNEY
Designation: CJA Appointment

Gwendolyn M. Lawson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Retained

Joshua Sabert Lowther
(See above for address)
TERMINATED: 10/11/2013

Thomas Edward Goodreid
Thomas E. Goodreid, Attorney at
Law

1801 Broadway

Suite 1400

Denver, CO 80202
303-296-2048

Fax: 303-292-0522
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Email: t.goodreid@comcast.net
TERMINATED: 12/20/2010
Designation: CJA Appointment

Pending Counts Disposition
ATTEMPT AND CONSPIRACY Defendant is to be imprisoned for 87

months. Supervised Release 36
TO COMMIT MAIL FRAUD months. Assessment $700.

() Restitution $5,018,959.66.

FRAUDS AND SWINDLES-mail
fraud

(4-5)

FRAUDS AND SWINDLES-mail
fraud

(7-8)

FRAUDS AND SWINDLES-mail
fraud

(20)

FRAUDS AND SWINDLES-mail
fraud
(23)

Highest Offense Level (Opening)

Felony
Terminated Counts Disposition
CRIMINAL FORFEITURES .
Dismissed.
(25)
Highest Offense Level
(Terminated)
Felony
Complaints Disposition
None
Movant
Colorado Springs Fellowship represented by Bernard V. Kleinman
Church Bernard V. Kleinman, PLLC

108 Village Square

13
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Suite 313

Somers, NY 10589-2305
914-644-6660

Fax: 914-694-1647

Email: attrnylwyr@yahoo.com
ATTORNEY TO BE NOTICED

Patrick J. Fitz-Gerald

Driskell Fitz-Gerald & Ray, LLC
1554 North Downing Street
Denver, CO 80218
303-860-7353

Fax: 303-997-9246

Email: pfg@trialdenver.com
ATTORNEY TO BE NOTICED
Designation: Retained

Interested Party

Analysts International represented by Dru Ruth Nielsen
Corporation Eytan Nielsen LLC
3200 Cherry Creek South Drive
Suite 720

Denver, CO 80209
720-440-8155

Fax: 720-440-8156

Email: dru@eytan-nielsen.com
TERMINATED: 11/07/2011
LEAD ATTORNEY
Designation: Retained

Interested Party

Boecore Inc represented by Ryan Joseph Klein
Sherman & Howard, L.L.C.-
Colorado Springs
90 South Cascade Avenue
#1500
Colorado Springs, CO 80903
719-475-2440
Fax: 719 635-4576
Email: rklein2@sah.com
LEAD ATTORNEY
Designation: Retained

14
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Plaintiff
USA

Document: 010110197373

Date Filed: 07/15/2019

represented by Matthew T. Kirsch

15

U.S. Attorney's Office-Denver
1801 California Street

Suite 1600

Denver, CO 80202
303-454-0100

Fax: 303-454-0402

Email: matthew.kirsch@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Federal Agency
Attorney

Suneeta Hazra

U.S. Attorney's Office-Denver
1801 California Street

Suite 1600

Denver, CO 80202
303-454-0100

Fax: 454-0403

Email: suneeta.hazra@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Federal Agency
Attorney

Amy L. Padden

Colorado Attorney General's Office
Ralph L. Carr Colorado Judicial
Center

1300 Broadway

Denver, CO 80203
720-508-6424

Email: amy.padden@coag.gov
ATTORNEY TO BE NOTICED
Designation: Federal Agency
Attorney

James Coyle Murphy

U.S. Attorney's Office-Denver
1801 California Street

Suite 1600

Denver, CO 80202

Page: 41
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303-454-0100

Fax: 303-454-0461

Email: James.Murphy3@usdoj.gov
ATTORNEY TO BE NOTICED
Designation: Federal Agency
Attorney

Date Filed # | Docket Text

06/09/2009 1 |INDICTMENT as to David A. Banks (1) count(s) 1, 2, 4-8, 10, 13, 14,

16-18, 19-20, 23, 25, Demetrius K. Harper (2) count(s) 1, 3-4, 8,9, 11-
13, 15-18, 19, 21, 24, 25, Gary L. Walker (3) count(s) 1, 25, Clinton A.
Stewart (4) count(s) 1, 4, 8, 12, 18, 20-21, 25, David A. Zirpolo (5)

count(s) 1, 3,5, 7, 11-13, 17-18, 19-21, 22, 23, 25, Kendrick Barnes (6)
count(s) 1, 4-5, 7-8, 20, 23, 25. (Attachments: # 1 Criminal Information
Sheet Banks, # 2 Criminal Information Sheet Harper, # 3 Criminal

Information Sheet Walker, # 4 Criminal Information Sheet Stewart, # 5

Criminal Information Sheet Zirpolo, # 6 Criminal Information Sheet
Barnes) (tllsl, ) (Entered: 06/10/2009)

06/09/2009

1\S)

Summons Issued as to David A. Banks: Initial Appearance set for
6/23/2009 01:30 PM in Courtroom A 401 before Magistrate Judge Boyd
N. Boland. (tllsl, ) (Entered: 06/10/2009)

06/09/2009

[\98)

Summons Issued as to Demetrius K. Harper: Initial Appearance set for
6/23/2009 01:30 PM in Courtroom A 401 before Magistrate Judge Boyd
N. Boland. (tlIsl, ) (Entered: 06/10/2009)

06/09/2009

|

Summons Issued as to Gary L. Walker: Initial Appearance set for
6/23/2009 01:30 PM in Courtroom A 401 before Magistrate Judge Boyd
N. Boland. (tllsl, ) (Entered: 06/10/2009)

06/09/2009

|

Summons Issued as to Clinton A. Stewart: Initial Appearance set for
6/23/2009 01:30 PM in Courtroom A 401 before Magistrate Judge Boyd
N. Boland. (tllsl, ) (Entered: 06/10/2009)

06/09/2009

[o)

Summons Issued as to David A. Zirpolo: Initial Appearance set for
6/23/2009 01:30 PM in Courtroom A 401 before Judge Christine M.
Arguello. (tllsl, ) (Entered: 06/10/2009)

06/09/2009

1

Summons Issued as to Kendrick Barnes: Initial Appearance set for
6/23/2009 01:30 PM in Courtroom A 401 before Magistrate Judge Boyd
N. Boland. (tllsl, ) (Entered: 06/10/2009)

06/18/2009

|co

Summons Returned Executed on 6/12/09 as to David A. Zirpolo.
(Imwsl, ) (Entered: 06/19/2009)

06/18/2009

\O

Summons Returned Executed on 6/11/09 as to Gary L. Walker. (Imwsl,
) (Entered: 06/19/2009)

16



Appellate Case: 19-1246 Document: 010110197373 Date Filed: 07/15/2019 Page: 43

06/18/2009 10 | Summons Returned Executed on 6/12/09 as to Clinton A. Stewart.
(Imwsl, ) Modified on 6/19/2009 to correct date of service (Imwsl, ).
(Entered: 06/19/2009)

06/18/2009 11 | Summons Returned Executed on 6/12/09 as to Demetrius K. Harper.
(Imwsl, ) (Entered: 06/19/2009)

06/18/2009 12 |Summons Returned Executed on 6/12/09 as to Kendrick Barnes.
(Imwsl, ) (Entered: 06/19/2009)

06/18/2009 13 | Summons Returned Executed on 6/11/09 as to David A. Banks. (Imwsl,
) (Entered: 06/19/2009)

06/23/2009 14 |Receipt for Surrender of Passport as to Demetrius K. Harper Passport
Number 424919396 issued by U.S. (Imwsl, ) (Entered: 06/24/2009)

06/23/2009 15 | Minute Entry for proceedings held before Magistrate Judge Boyd N.
Boland: Initial Appearance as to David A. Banks, Demetrius K. Harper,
Gary L. Walker, Clinton A. Stewart, David A. Zirpolo and Kendrick
Barnes held on 6/23/2009. Federal Public Defender appointed for
Demetrius Harper. CJA counsel appointed for David A. Banks, Gary L.
Walker, Clinton A. Stewart, David A. Zirpolo and Kendrick Barnes.
Bond set as to David A. Banks (1) Personal Recognizance; Demetrius
K. Harper (2) Personal Recognizance; Gary L. Walker (3) Personal
Recognizance; Clinton A. Stewart (4) Personal Recognizance; David A.
Zirpolo (5) Personal Recognizance; Kendrick Barnes (6) Personal
Recognizance. Arraignment and Discovery Hearing set for 6/29/2009
10:00 AM in Courtroom C204 before Magistrate Judge Kristen L. Mix.
Defendants continued on bond. (Tape #FTR BNB PM.) (lab, ) (Entered:
06/24/2009)

06/23/2009 16 | Sealed Document-Financial Affidavit (lab, ) (Entered: 06/24/2009)
06/23/2009 17 | Sealed Document-Financial Affidavit (lab, ) (Entered: 06/24/2009)
06/23/2009 18 | Sealed Document-Financial Affidavit (lab, ) (Entered: 06/24/2009)
06/23/2009 19 | Sealed Document-Financial Affidavit (lab, ) (Entered: 06/24/2009)
06/23/2009 20 'Sealed Document-Financial Affidavit (lab, ) (Entered: 06/24/2009)
06/23/2009 21 | Sealed Document-Financial Affidavit (lab, ) (Entered: 06/24/2009)
06/23/2009 22 |ORDER Setting Conditions of Release as to Clinton A. Stewart (4)
Personal Recognizance by Magistrate Judge Boyd N. Boland on
6/23/09. (lab, ) (Entered: 06/24/2009)
06/23/2009 23 |ORDER Setting Conditions of Release as to Demetrius K. Harper (2)

Personal Recognizance by Magistrate Judge Boyd N. Boland on
6/23/09. (lab, ) (Entered: 06/24/2009)
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ORDER Setting Conditions of Release as to Gary L. Walker (3)
Personal Recognizance by Magistrate Judge Boyd N. Boland on
6/23/09. (lab, ) (Entered: 06/24/2009)

ORDER Setting Conditions of Release as to Kendrick Barnes (6)
Personal Recognizance by Magistrate Judge Boyd N. Boland on
6/23/09. (lab, ) (Entered: 06/24/2009)

ORDER Setting Conditions of Release as to David A. Zirpolo (5)
Personal Recognizance by Magistrate Judge Boyd N. Boland on
6/23/09. (lab, ) (Entered: 06/24/2009)

ORDER Setting Conditions of Release as to David A. Banks (1)
Personal Recognizance by Magistrate Judge Boyd N. Boland on
6/23/09. (lab, ) (Entered: 06/24/2009)

NOTICE OF ATTORNEY APPEARANCE: Robert William Pepin
appearing for Demetrius K. Harper (Pepin, Robert) (Entered:
06/24/2009)

CJA 20: Appointment of Robert Seldis Berger for Clinton A. Stewart by
Magistrate Judge Boyd N. Boland on 6/24/09. (smatl, ) (Entered:
07/09/2009)

CJA 20: Appointment of Thomas Edward Goodreid for Kendrick
Barnes by Magistrate Judge Boyd N. Boland on 6/24/09. (smatl, )
(Entered: 07/09/2009)

CJA 20: Appointment of Arthur S. Nieto for David A. Zirpolo by
Magistrate Judge Boyd N. Boland on 6/24/09. (smatl, ) (Entered:
07/09/2009)

CJA 20: Appointment of Martin Adam Stuart for David A. Banks by
Magistrate Judge Boyd N. Boland on 6/24/09. (smatl, ) (Entered:
07/09/2009)

CJA 20: Appointment of Boston Henry Stanton, Jr for Gary L. Walker
by Magistrate Judge Boyd N. Boland on 6/24/09. (smatl, ) (Entered:
07/09/2009)

NOTICE OF ATTORNEY APPEARANCE: Robert Seldis Berger
appearing for Clinton A. Stewart (Berger, Robert) (Entered:
06/25/2009)

NOTICE OF ATTORNEY APPEARANCE: Martin Adam Stuart
appearing for David A. Banks (Stuart, Martin) (Entered: 06/25/2009)

NOTICE OF ATTORNEY APPEARANCE: Boston Henry Stanton, Jr
appearing for Gary L. Walker (Stanton, Boston) (Entered: 06/26/2009)

MOTION to Excuse Counsel and Permit Substitute Counsel by Gary L.
Walker. (Stanton, Boston) (Entered: 06/26/2009)
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06/29/2009 33 |Minute Entry for Arraignment and Discovery Hearing as to Demetrius
K. Harper held before Magistrate Judge Kristen L. Mix on 6/29/2009;
Defense counsel addresses the court and notes the defendant is
requesting another attorney be appointed to represent him. The FPD
orally moves to withdraw. Defense counsel's oral motion to withdraw is
GRANTED. The Court appoints an attorney from the CJA panel to
represent the defendant. Arraignment and Discovery Hearing is
continued to 7/1/2009 10:30 AM in Courtroom C204 before Magistrate
Judge Kristen L. Mix. Defendant continued on bond. (Tape #f TR KLM
AM.) (Imwsl, ) (Entered: 06/29/2009)

06/29/2009 34 |Minute Entry for proceedings held before Magistrate Judge Kristen L.
Mix: Arraignment and Discovery Hearing as to Clinton A. Stewart held
on 6/29/2009. Plea NOT GUILTY entered by Clinton A. Stewart.
Discovery memorandum executed; counsel to chambers; defendant
continued on bond. (Tape #FTR KLM AM.) (lab, ) (Entered:
06/30/2009)

06/29/2009 35 |Minute Entry for proceedings held before Magistrate Judge Kristen L.
Mix: Arraignment and Discovery Hearing as to Gary L. Walker held on
6/29/2009. Plea NOT GUILTY entered by Gary L. Walker; discovery
memorandum executed; counsel to chambers; defendant continued on
bond. (Tape #F TR KLM AM.) (lab, ) (Entered: 06/30/2009)

06/29/2009 36 'Minute Entry for proceedings held before Magistrate Judge Kristen L.
Mix: Arraignment and Discovery Hearing as to Kendrick Barnes held
on 6/29/2009. Plea NOT GUILTY entered by Kendrick Barnes;
Discovery memorandum executed; counsel to chambers; defendant
continued on bond. (Tape #F TR KLM AM.) (lab, ) (Entered:
06/30/2009)

06/29/2009 37 |Minute Entry for proceedings held before Magistrate Judge Kristen L.
Mix: Arraignment and Discovery Hearing as to David A. Zirpolo held
on 6/29/2009. Plea NOT GUILTY entered by David A. Zirpolo;
discovery memorandum executed; counsel to chambers; defendant
continued on bond. (Tape #FTR KLM AM.) (lab, ) (Entered:
06/30/2009)

06/29/2009 38 |Minute Entry for proceedings held before Magistrate Judge Kristen L.
Mix: Arraignment and Discovery Hearing as to David A. Banks held on
6/29/2009. Plea NOT GUILTY entered by David A. Banks. Discovery
memorandum executed; Counsel to chambers. Defendant continued on
bond. (Tape #FTR KLM AM.) (lab, ) (Entered: 06/30/2009)

06/29/2009 39 |Discovery Conference Memorandum and ORDER: Estimated Trial
Time - 4 weeks as to Gary L. Walker by Magistrate Judge Kristen L.
Mix on 6/29/09. (lab, ) (Entered: 06/30/2009)
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Discovery Conference Memorandum and ORDER: Estimated Trial
Time - 4 weeks as to David A. Banks by Magistrate Judge Kristen L.
Mix on 6/29/09. (lab, ) (Entered: 06/30/2009)

Discovery Conference Memorandum and ORDER: Estimated Trial
Time - 4 weeks as to Clinton A. Stewart by Magistrate Judge Kristen L.
Mix on 6/29/09. (lab, ) (Entered: 06/30/2009)

Discovery Conference Memorandum and ORDER: Estimated Trial
Time - 4 weeks as to David A. Zirpolo by Magistrate Judge Kristen L.
Mix on 6/29/09. (lab, ) (Entered: 06/30/2009)

Discovery Conference Memorandum and ORDER: Estimated Trial
Time - 4 weeks as to Kendrick Barnes by Magistrate Judge Kristen L.
Mix on 6/29/09. (lab, ) (Entered: 06/30/2009)

MOTION to Disclose Grand Jury Material to Defendant by USA as to
David A. Banks, Demetrius K. Harper, Gary L. Walker, Clinton A.
Stewart, David A. Zirpolo, Kendrick Barnes. (Attachments: # 1
Proposed Order (PDF Only))(Kirsch, Matthew) (Entered: 06/30/2009)

CJA 20: Appointment of Mitchell Baker for Demetrius K. Harper by
Magistrate Judge Kristen L. Mix on 6/30/09. (smatl, ) (Entered:
07/02/2009)

Minute Entry for proceedings held before Magistrate Judge Kristen L.
Mix: Arraignment and Discovery Hearing as to Demetrius K. Harper
held on 7/1/2009. Plea NOT GUILTY entered by Demetrius K. Harper;
Discovery memorandum executed; defendant continued on bond. (Tape
#FTR KLM AM.) (lab, ) (Entered: 07/01/2009)

Discovery Conference Memorandum and ORDER: Estimated Trial
Time - 4 weeks as to Demetrius K. Harper by Magistrate Judge Kristen
L. Mix on 7/1/09. (labsl, ) (Entered: 07/01/2009)

ORDER granting 44 Motion to Disclose Grand Jury Material as to
David A. Banks (1), Demetrius K. Harper (2), Gary L. Walker (3),
Clinton A. Stewart (4), David A. Zirpolo (5), Kendrick Barnes (6), by
Judge Christine M. Arguello on 7/1/09. (mjg, ) (Entered: 07/02/2009)

Unopposed MOTION to Exclude Time Pursuant to 18 USC
3161(h)(8)(A) by David A. Banks. (Stuart, Martin) (Entered:
07/06/2009)

MOTION to Modify 47 Order on Motion to Disclose Grand Jury
Material by David A. Banks. (Stuart, Martin) (Entered: 07/06/2009)

MOTION to Join # 50 Motion to Modify Court Order Regarding
Disclosure of Grand Jury Materials by Kendrick Barnes. (Goodreid,

Thomas) Modified on 7/8/2009 to create linkage to joined motion (mjg,
). (Entered: 07/07/2009)
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MOTION to Join 09-cr-00266-CMA by David A. Zirpolo. (Nieto,
Arthur) (Entered: 07/07/2009)

Ex Parte Document. (Berger, Robert) (Entered: 07/08/2009)

RESPONSE to Motion by USA as to David A. Banks, Demetrius K.
Harper, Gary L. Walker, Clinton A. Stewart, David A. Zirpolo,
Kendrick Barnes re 52 MOTION to Join 09-cr-00266-CMA, 51
MOTION to Join 50 Motion to Modify Court Order Regarding
Disclosure of Grand Jury Materials, 50 MOTION to Modify 47 Order
on Motion to Disclose Grand Jury Material (Kirsch, Matthew) (Entered:
07/09/2009)

ORDER granting 52 Motion to Join Motions # 49 and 50 as to David A.
Zirpolo (5), by Judge Christine M. Arguello on 7/9/09. (mjg, ) (Entered:
07/10/2009)

49 Motion to Continue as to David A. Zirpolo, pursuant to Order,
docket # 60 . TEXT ENTRY ONLY - NO DOCUMENT ATTACHED.
(mjg, ) (Entered: 07/10/2009)

50 MOTION to Modify Court Order Regarding Disclosure of Grand
Jury Materials by David A. Zirpolo, pursuant to Order Granting Motion
To Join, docket # 60 . TEXT ENTRY ONLY - NO DOCUMENT
ATTACHED. (mjg, ) (Entered: 07/10/2009)

ORDER granting 49 Motion to Exclude pursuant to ends of justice as to
David A. Banks (1): Ninety days from the date of this Order shall be
excluded from the speedy trial computation; Status Conference set for
8/20/2009 08:00 AM in Courtroom A 602, by Judge Christine M.
Arguello on 7/9/09. (mjg2, ) (Entered: 07/10/2009)

ORDER granting 61 Motion to Continue as to David A. Zirpolo (5), by
Judge Christine M. Arguello on 7/9/09.TEXT ONLY ENTRY - NO
DOCUMENT ATTACHED (mjg, ) (Entered: 08/07/2009)

Ex Parte Document. (pponi, ) (Entered: 07/23/2009)

Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 07/15/2009)

Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 07/15/2009)

Ex Parte Document. (smatl, ) (Entered: 07/24/2009)
Ex Parte Document. (pponi, ) (Entered: 08/04/2009)

Unopposed MOTION for Special Appearance to allow Substitute
Counsel at Status Conference by Demetrius K. Harper. (Baker,
Mitchell) (Entered: 08/12/2009)
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ORDER granting 70 Motion for Special Appearance for Substitute
Counsel as to Demetrius K. Harper (2) by Judge Christine M. Arguello
on 8/14/09. (tllsl, ) (Entered: 08/14/2009)

ORDER MODIFYING ORDER REGARDING DISCLOSURE OF
GRAND JURY MATERIALS by Judge Christine M. Arguello on
8/14/09. Court granting 50 Motion to Modify as to David A. Banks (1);
granting 62 Motion to Modify as to David A. Zirpolo (5); denying as
moot 51 Motion to Join as to Kendrick Barnes (6) (tllsl, ) (Entered:
08/14/2009)

Ex Parte Document. (Attachments: # 1 Exparte Attachment)(Stanton,
Boston) (Entered: 08/16/2009)

MOTION to Withdraw as Attorney by Arthur S. Nieto by David A.
Zirpolo. (Nieto, Arthur) (Entered: 08/18/2009)

Unopposed MOTION to Declare Case Complex and for further
exclusion of time by Clinton A. Stewart. (Berger, Robert) (Entered:
08/18/2009)

Ex Parte Document. (Attachments: # 1 Exparte Attachment, # 2 Exparte
Attachment)(Goodreid, Thomas) (Entered: 08/19/2009)

Minute Entry for Status Conference as to David A. Banks, et al. held
before Judge Christine M. Arguello on 8/20/2009; Defendants present
on bond. The Court makes an ends of justice finding. Oral findings and
conclusions of law are made of record and incorporated herein. 75
Defendant Clinton A. Stewart's Unopposed Motion for Further
Exclusion of Time Under 18 U.S.C. §3161 is GRANTED to 1/29/2010.
Arthur Nieto's 74 Motion to Withdraw as Attorney is GRANTED.
Arthur S. Nieto withdrawn from case as to David A. Zirpolo. New CJA
counsel shall be appointed for defendant David A. Zirpolo. Status
Conference set for 12/18/2009 10:00 AM in Courtroom A 602 before
Judge Christine M. Arguello. Counsel shall be prepared to set dates at
that time. Bonds are continued. (Court Reporter Darlene Martinez.)
(Imwsl, ) (Entered: 08/20/2009)

Ex Parte Document. (smatl, ) (Entered: 08/25/2009)

CJA 20: Appointment of Thomas Richard Ward for David A. Zirpolo
by Judge Christine M. Arguello on 8/20/09. (smatl, ) (Entered:
08/28/2009)

Ex Parte Document. (Attachments: # 1 spreadsht #1)(Berger, Robert)
(Entered: 08/21/2009)

Ex Parte Document. (Attachments: # 1 Exparte Attachment)(Stuart,
Martin) (Entered: 08/26/2009)
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08/26/2009 81 |Ex Parte Document. (Attachments: # 1 Exparte Attachment, # 2 Exparte
Attachment)(Stuart, Martin) (Entered: 08/26/2009)

08/27/2009 86 | Ex Parte Document. (smatl, ) (Entered: 09/04/2009)

08/31/2009 83 | Ex Parte Document. (Attachments: # 1 Exparte Attachment CJA 20

Spreadsheet, # 2 Exparte Attachment Summary of Services)(Nieto,
Arthur) (Entered: 08/31/2009)

09/02/2009 84 | Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 09/02/2009)

09/02/2009 85 | Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 09/02/2009)

09/09/2009 89 | Ex Parte Document. (smatl, ) (Entered: 09/17/2009)

09/15/2009 93 | Ex Parte Document. (smatl, ) (Entered: 09/30/2009)

09/16/2009 87 | Ex Parte Document. (Attachments: # 1 Exparte Attachment, # 2 Exparte
Attachment)(Goodreid, Thomas) (Entered: 09/16/2009)

09/16/2009 88 | Ex Parte Document. (Baker, Mitchell) (Entered: 09/16/2009)

09/18/2009 94 | Ex Parte Document. (smatl, ) (Entered: 09/30/2009)

09/21/2009 95 | Ex Parte Document. (smatl, ) (Entered: 09/30/2009)

09/22/2009 90 |Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 09/22/2009)

09/23/2009 91 |Ex Parte Document. (Baker, Mitchell) (Entered: 09/23/2009)

09/24/2009 96 | Ex Parte Document. (smatl, ) (Entered: 09/30/2009)

09/24/2009 97 | Ex Parte Document. (smatl, ) (Entered: 09/30/2009)

09/25/2009 92 | Ex Parte Document. (Attachments: # 1 Exparte Attachment, # 2 Exparte
Attachment)(Goodreid, Thomas) (Entered: 09/25/2009)

09/29/2009 98 | Ex Parte Document. (pponi, ) (Entered: 10/07/2009)

10/14/2009 100 | Ex Parte Document. (pponi, ) (Entered: 10/19/2009)

10/16/2009 99 | Ex Parte Document. (pponi, ) (Entered: 10/19/2009)

10/20/2009 102 |Ex Parte Document. (pponi, ) (Entered: 10/28/2009)

10/26/2009 101 | Ex Parte Document. (Attachments: # 1 Exparte Attachment)(Stanton,

Boston) (Entered: 10/26/2009)
10/28/2009 105 |Ex Parte Document. (smatl, ) (Entered: 11/05/2009)

11/02/2009 103

(9]

(O8]

Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 11/02/2009)
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11/04/2009 104 | Ex Parte Document. (Attachments: # 1 Exparte Attachment, # 2 Exparte
Attachment)(Goodreid, Thomas) (Entered: 11/04/2009)

11/05/2009 106 |Ex Parte Document. (Attachments: # 1 Exparte Attachment)(Ward,
Thomas) (Entered: 11/05/2009)

11/16/2009 107 |Ex Parte Document. (Attachments: # 1 spreadsheet)(Berger, Robert)
(Entered: 11/16/2009)

11/16/2009 112 |Ex Parte Document. (smatl, ) (Entered: 11/25/2009)
11/18/2009

—_—
S
oo

Ex Parte Document. (Attachments: # 1 Exparte Attachment)(Stuart,
Martin) (Entered: 11/18/2009)

Ex Parte Document. (Attachments: # 1 Exparte Attachment
Motion)(Goodreid, Thomas) (Entered: 11/19/2009)

11/19/2009 10

O

11/19/2009 113 | Ex Parte Document. (smatl, ) (Entered: 11/25/2009)

11/20/2009 114 | Ex Parte Document. (smatl, ) (Entered: 11/27/2009)

11/21/2009 110 |CJA 24 (Berger, Robert) (Entered: 11/21/2009)

11/21/2009 111 |Ex Parte Document. (Berger, Robert) (Entered: 11/21/2009)

11/30/2009 115 |Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 11/30/2009)

12/03/2009 116 | Ex Parte Document. (smatl, ) (Entered: 12/07/2009)

12/04/2009 118 |Ex Parte Document. (pponi, ) (Entered: 12/11/2009)

12/08/2009 117 | Ex Parte Document. (Attachments: # 1 Exparte Attachment)(Ward,
Thomas) (Entered: 12/08/2009)

12/14/2009 119 | Joint MOTION for Speedy Trial Exclusion of Time and Proposed

Scheduling by Demetrius K. Harper as to David A. Banks, Demetrius K.
Harper, Gary L. Walker, Clinton A. Stewart, David A. Zirpolo,
Kendrick Barnes. (Baker, Mitchell) (Entered: 12/14/2009)

12/15/2009 120

(e)

Ex Parte Document. (Attachments: # 1 Exparte Attachment Document,
# 2 Exparte Attachment Document)(Baker, Mitchell) (Entered:
12/15/2009)

12/16/2009 121 |MOTION to Modify 2 Summons Issued by David A. Banks. (Stuart,
Martin) (Entered: 12/16/2009)

12/16/2009 129 |Ex Parte Document. (pponi, ) (Entered: 12/22/2009)

12/17/2009 122 | Ex Parte Document. (Attachments: # 1 Exparte Attachment
Document)(Baker, Mitchell) (Entered: 12/17/2009)

12/18/2009 123 |Minute Entry for Status Conference as to David A. Banks, Demetrius K.

Harper, Gary L. Walker, Clinton A. Stewart, David A. Zirpolo,
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Kendrick Barnes held before Judge Christine M. Arguello on
12/18/2009; Defendants present on bond. Ends of Justice finding made
by the Court. 119 Joint Motion for Further Exclusion of Time Under 18
U.S.C. §3161(h)(7)(A) and (B) and Proposed Scheduling Order is
GRANTED. The Court shall exclude 409 days from today's date until
January 31, 2011. Half day hearing on discovery motions and motions
attacking the Indictment set for 6/11/2010 09:00 AM in Courtroom A
602 before Judge Christine M. Arguello. Two -day hearing on
suppression motions set for for 8/12-13/2010 09:00 AM in Courtroom
A 602 before Judge Christine M. Arguello. James Hearing set for
11/19/2010 09:00 AM in Courtroom A 602 before Judge Christine M.
Arguello. Severance motions shall be due 10 days after the ruling on the
James Motion. One-day expert and severance hearing set for
12/10/2010 09:00 AM in Courtroom A 602 before Judge Christine M.
Arguello. Final Trial Preparation Conference set for 1/14/2011 at 01:30
PM in Courtroom A 602 before Judge Christine M. A