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OCTOBER 6, 2011

(Proceedi ngs cormence at 9:14 a.m)

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: You nmay be seat ed.

Al right. Any matters to be raised with the Court
before we bring in the jury?

MR. KIRSCH. No, Your Honor.

MR. WALKER: Your Honor, we just had a question.
W want to verify that this upcom ng Monday, the Court
wll not be in session.

THE COURT: W have a holiday?

COURTROOM DEPUTY: Monday is Col unbus Day.

THE COURT: | guess we will not be in session.

MR. BANKS: Your Honor, forgive ny clothing today.
| had a mal function, so | couldn't get the suit and tie.

THE COURT: That's fine.

All right. M. Barnes, would you please bring in
the jury.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: You nmay be seat ed.

Good norning. Welcome back. Al right, we are
ready to proceed.

Who is going to conduct the cross? M. Banks,

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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M. \Val ker ?

MR. WALKER: | wi Il be crossing.

THE COURT: Al right, M. \Walker.

DANA CHAMBERLI N
havi ng been previously duly sworn, testified as follows:
CROSS- EXAM NATI ON

BY MR. WALKER
Q Good norni ng, M. Chanberlin.
A Good norni ng.
Q Earlier, you were expl aining Exhibit 903.00.

MR. WALKER:  Your Honor, may we republish that?

THE COURT: You nay.
Q (BY MR. WALKER) And on this exhibit, it lists noneys
owed to staffing conpanies and noneys paid to staffing
conpani es; is that correct?
A Yes.
Q And coul d you give us a brief overview of how we
determne the total paynents that were nade to each
staffing conpany?
A | reviewed not only the bank records for Leading
Team |RP or DKH, but | also reviewed whatever docunents
the staffing conpany had provi ded regardi ng paynents that
t hey had received.
Q And how woul d you associate withdrawal s to paynents

to staffing conpani es?

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1512

A Wthdrawal s fromthe four bank accounts?
Q Yes.
A Unl ess there was sone additional information on the
wi thdrawal slip or information fromthe staffing conpany,
| would not have identified any wi thdrawal s as being
paynents to those staffing conpanies.
Q kay. So | just want to verify that in the case that
a W thdrawal was nmade for cash to buy, for exanple, a
nmoney order or a bank check, that would not have been
accounted for in your spreadsheet?
A Unl ess the staffing conpany had provided sone type of
information that they had received a noney order or a
check -- a cashier's check of sone sort.
Q Ckay. And, again, re-addressing that situation, if
t hey had not provided you that information, but paynent
had been made in that form and subsequent to a w thdrawal,
you woul d not have a record of that?
A | would not have a record, no.

MR. WALKER: Thank you, Your Honor, no further
guesti ons.

THE COURT: Al right. M. Banks?

MR. BANKS: Just one nonent, Your Honor, please.

THE COURT: Sure.

CROSS- EXAM NATI ON

BY MR BANKS:

DARLENE M. MARTINEZ, RMR, CRR
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Q Ms. Chanberlin, | would like to take you to two of
the staffing conpanies that you nentioned, both
Advect A/ Pro Staff and Anal ysts International.

A Yes.

Q Now, could you describe the difference in -- as far
as how the staffing conpany paid in those two situations,
vice the rest of the staffing situations?

A For Pro Staff and Anal ysts, that was the other one?
Q Yes, nma'am

A Those, instead of the staffing conpani es paying the
enpl oyees who submtted tine directly, they would pay DKH,
| RP or Leading Team |In the case of Pro Staff, | believe
t he checks were made payable to Leading Team And in the
case of Analysts International, the checks were paid to
DKH.

Q So woul d you say in that arrangenent, that the
staffing conpanies -- | will use the term "covering"
payroll for DKH contractors. Wuld that be correct?

A | don't know if covering would be the term | would
use. Those checks were to be paid the enpl oyees that

wor ked for Analysts or Pro Staff.

Q | agree. But the relationship was between
Advect A/ Pro Staff and Leading Team as a corp-to-corp
relationship. And in the case of -- was that correct?

Was that correct as it relates to Ad Staff (sic) and

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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Leadi ng Teant?

A Wt hout |ooking at the agreenent of Pro Staff and
Leading Team | don't know what the rel ationship was, off
the top of ny head. | know the checks were payable -- the
Pro Staff checks were payable to Leading Team And the
Anal ysts I nternational checks were payable to DKH.

Q And in that relationship, those conpanies paid -- Ad
Staff (sic) -- AdvectA | amsorry, paid Leading Team
directly; correct?

A Yes.

Q And Anal ysts International paid DKH directly?

A Correct.

Q Now, woul d you agree that DKH was responsible for
payi ng contract enployees out of the noneys that
transferred from Anal ysts International ?

MR. KIRSCH: (njection, |ack of foundation.

THE COURT: |If she knows. [|'Ill overrule.

THE WTNESS: M understanding is that DKH was
responsi ble to pay the enpl oyees that worked and subm tted
hours for the Analysts job.

Q (BY MR. BANKS) ay. Now, would you agree -- now,
before | get to that, with regards to the Advect A/ Leadi ng
Team rel ati onshi p, would you agree that Leading Team was
responsi bl e for paying the enpl oyees those wages?

A M/ understanding is Leading Team was responsible to

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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pay the enpl oyees who submtted hours for the work done on
the Pro Staff contract.

Q Ckay. Now, were you aware of any agreenents that

exi sted between the contract enpl oyee and Leadi ng Teanf

A No.

Q Were you aware of any agreenent between the contract
enpl oyee and DKH Enterprises as it relates to Anal ysts

| nt ernati onal ?

A No.
Q Now, woul d you agree that an independent
contractor -- that these individuals were independent

contractors? |Is that what your analysis showed?
A | don't believe |I analyzed what position the
enpl oyees held, other than they submtted tinme cards to
what staffing conpany.
Q Ckay. Would you agree that these contract enpl oyees,
in the case of the Advect A/ Leadi ng Team rel ati onshi p, were
contract enployees of DKH -- of Leadi ng Teant?

MR. KIRSCH: (njection, |ack of foundation.

THE COURT:  Sust ai ned.
Q (BY MR. BANKS) Now, you said a nonent ago that you
had no idea of the agreenent between the contract enpl oyee
and Leading Teamin that rel ationship?
A Correct.

Q And you had no -- you al so had no indication or

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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i nformation concerni ng whether M. Wal ker or M. Banks
were engaged in other consulting engagenments wth DKH?
A | don't know what other relationships they had with
DKH.

Q So you woul d agree that in your analysis, you said
t hat noneys were paid out of the account, in the case of
the DKH and Anal ysts International relationship, to Gary
Wal ker and David Banks?

A Anal ysts International noney was paid to M. Wl ker
and M. Banks.

Q And you don't have any information on what services
they were paid for -- that DKH paid themfor at that
particular tinme?

A | don't know what relationship they had wi th DKH.
What | do know is the Analysts' noney was paid to them
Q Anal ysts' noney, when it transfers, would you agree,
beconmes DKH noney; correct?

A It got deposited into the DKH account, yes.

Q So that is DKH s -- from a busi ness-to-busi ness
relationship, Analysts fulfilled their obligation to pay
DKH; correct?

A They did pay themfor the tinme worked that was

subm tted, yes.

Q And Analysts -- and in the case of AdvectA, AdvectA

pai d Leadi ng Team based upon the business relationship

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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that those two entities had set up between each other;

correct?

A

Q

Based upon the hours that were submtted, yes.

Th

e hours that were submtted, correct. Do you have

any evidence to provide that says the people that worked

for Analysts International -- that worked for DKH did not

performthe work that was accounted for in tine sheets?

A

Q

Can you repeat the question?

Do

you have any evidence -- have you seen any

evi dence, or do you have any evidence that the DKH

contract enployees did not performthe work that they

submtted tinme sheets for?

A

Q

No.

An

d in the case of the Leadi ng Team Advect A

rel ationship, do you have any evidence that those

enpl oyees did not performthe work that they submtted

tinme sheets for?

A

Q

No.

So

if an enpl oyee, for instance, had an agreenent

with DKH to be paid in stock, you woul dn't have any

i ndication of that in your records, would you?

A

don't know what you nean, "paid in stock." Paid in

shares of stock of DKH?

Q
A

Ye

s. O Leading Team for that nmatter.

did not see -- | amnot aware of any evi dence of

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
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t hat .
Q And you wouldn't be aware unless -- because it is not
a part of the banking records you anal yzed, correct?
A Correct.

MR. BANKS: Your Honor, permssion to publish
902. 00.

THE COURT: You nay.
Q (BY MR. BANKS) Now, this is the summary of m ni num
paynents nmade to defendants; correct?
A Correct.
Q And this is the sumof the averages over that, on
average, 3-year period, that you were able to analyze, as
far as how nuch the defendants benefited or worked over
that 2- to 3-year period?
A These are the sum of the paynents nmade to the
def endants between October '02 and Decenber -- pardon ne,
Cct ober 2002 and February of 2005, that | could attribute
to funds provided by the staffing conpanies, either
directly paid to you by the staffing conpanies or paid
indirectly through Leadi ng Team or DKH.
Q Ckay. Now, what was the total amount of |oss that
you found between -- as far as all of the staffing
conpani es were concerned?
A The anount owed to all of the staffing conpanies?

Q Yes.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1519

A Alittle over $5 mllion.

Q Now, would you say if over a roughly 3-year period --
that if you divide this out over a 3-year period, that out
of $5 mllion, M. Banks nade an average of probably

$60, 000 per year over that tinme period?

A The $5 mllion is not what was paid or to be paid to
t he enpl oyees who worked. That was what was owed to the
staffing conpanies. The anounts that were paid to the
enpl oyees woul d have been | ess.

Q Ckay.

A So | can't conpare apples and oranges.

Q | understand. But would you say, over a 3-year
period -- 2- to 3-year period, on average, that M. Banks

was conpensated $60, 000 a year for his work during that

period? | know you are probably trying to crunch sone
nunbers.
A No, no, I'"'m-- this amunt shows the m ni mum anount

that each had recei ved based upon the records that |
reviewed. It could have been nore if there were -- |ike,

| know, for instance, M. Harper submtted tinme sheets for
Spherion, one of the staffing conpanies. | did not find
any docunents showi ng the paychecks that M. Harper had
received fromthem So that anmount isn't considered in
this total.

So, based upon the nunbers that | have here, over

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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the roughly 2-and-a-half year tine period, you take just

di vided by 2, M. Banks, roughly $80,000 per year.

Q You said 2-and-a-half years?

A 2-and-a-half. So 172 divided by 2-and-a-half is --
Q It is a significant difference?

A Roughly 80, 000. | have ny cal cul ator.

Q | will take your average right now. And would you

say that sanme type of nodel, based for Denetrius Harper,
M. Walker, dint Stewart -- | wll go ahead and give it
anywhere from 60- to $90,000 a year, on average, with the
exception of M. Barnes?

A Vel |, based upon ny figures here, M. Stewart and
M. Zirpolo, if you divide it by 2, would be naking
roughly 30,000. But, again, this is the m ni num anount |
can identify.

Q That is all we can deal wth is what you can identify
in your analysis?

A Correct.

Q And with regards to M. Barnes, over a 2-year

period -- and | will go ahead and gi ve over a 2-year

peri od, 120,000, roughly?

A Roughl y.

Q Have you, in your analysis, or do you have any

know edge of what | T professionals nmake?

A | do not.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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MR. BANKS: GCkay. | have no further questions,

Your Honor.
THE COURT: Al right. Anybody el se?
CROSS- EXAM NATI ON

BY MR BARNES:

M. Barnes?

Q Qui ck question. So you received banking records for

M . Barnes, nyself?

A Yes.

Q kay. D d you show any indication that any

records -- that any check was not deposited int
account ?

A | don't recall --

Q Ckay.

A -- | don't recall

0 ny bank

Q So did you see any evidence that any noney went

anywhere el se, do you know?
A | don't recall.
MR. BARNES: Ckay.
THE COURT: Anybody else? M. Zrpolo?
CROSS- EXAM NATI ON

BY MR ZI RPOLO:

Q Regar di ng banki ng records, do you have any evi dence

of how those banking records were obtai ned?
MR. KIRSCH. (njection, rel evance.

THE COURT: Sustained. | have already

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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this.

MR. ZIRPOLO: No further questions.

THE COURT: Any redirect?

| am sorry, any other defendants?

Any redirect?

MR. KIRSCH. Yes, please, Your Honor.

REDI RECT EXAM NATI ON

BY MR. KI RSCH
Q Ms. Chanberlin, | amgoing to ask you first about
your exhibit concerning the paynents to the defendants.
A Yes.
Q Now, am | correct that you said the only thing that
you included in that was noney that you could tie -- that
you could say originated with the staffing conpany and
finished in the defendant's bank accounts; is that
correct?
A Correct.
Q So were there paynents to the defendants fromthose
corporate accounts that you did not include in that total ?
A Yes.
Q And why was that? Wy woul dn't those have been
i ncl uded?
A Because | could not tie themto funds fromthe
staffing conpany.

Q kay. You also said, | believe, that you woul dn't

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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have included in paynents to staffing conpani es any cash
W t hdrawal s, because you didn't know whether or not those
cash wi thdrawal s m ght have been used, for instance, to
purchase a noney order or to pay a staffing conpany; is
that right?

A | did not include cash withdrawals fromthe corporate
accounts, no.

Q Ckay. And am | right that, just as you didn't

i ncl ude cash withdrawals in the paynent calculation to the
staffing conpanies, you didn't include any cash

W t hdrawal s when you were addi ng up the paynents nmade to

t he defendants in this case?

A Say that again?

Q Let me just see if | can nmake it sinpler. Wre there

cash withdrawals fromthe accounts of Leading Team DKH

and | RP?
A Yes.
Q Did you attribute any of those cash withdrawals to

any of the defendants for the purposes of Exhibit 902. 007

A | did for M. Harper.

Q Ckay. And why was that?

A He was the sole signor on the account of DKH.
Q Ckay.

Between the tine period Decenber of '02 to about

m ddl e of March of '03, there were over $442, 000 of

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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deposits into the DKH account. All but 8,000 of that came
fromeither Adecco or Kforce. So when there were
withdrawals in that tinme period, | said that those funds
for the wthdrawal s cane fromthe funds from Adecco or
Kforce. So those wi thdrawals were included under

M. Harper's total.

Q And you had determ ned, | believe you said, the
person who had signatory authority over that account?

A Fromthe records, that | could tell, that was one of
the accounts that the bank did not provide the signature
card. But based upon who signed the checks on that
account, | assuned it was M. Harper who was the signor on

t he account.

Q D d anybody sign checks on that account other than
M . Harper?
A No.

Q Were there cash withdrawals fromthe Leadi ng Team
accounts, do you recall?

A | don't recall, but | don't believe | included them
in M. Walker's total.

Q Wiy is that?

A | think -- ny recollection is the staffing conpani es
whose funds were deposited in the Leading Team account, |
could account for checks being witten out of that

account, and there were no cash withdrawals that | deened

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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to associate with M. Wl ker.

Q Let nme ask you about that, too. You were asked

whet her or not you had any evidence that the enpl oyees --
in the case of Pro Staff and Anal ysts International, you
wer e asked whether you had any evidence that the enpl oyees
didn't performthe work that was reported in the tine
cards.

A Correct.

Q Taki ng you back to the Pro Staff/Advect A case, do you
recall the nanmes of the enpl oyees who reported work?

A Enrico Howard and Shaun Haught on.

Q And do you recall whether or not the records indicate
that M. Howard or M. Haughton, received any of that
nmoney?

A | did not see evidence that they received noney from
Pro Staff, indirectly or directly.

Q In other instances that you revi ewed where enpl oyees
submtted tine cards, did you see evidence that those

enpl oyees were pai d?

A Yes.

Q And with respect to Analysts International, you were
asked that sanme question. D d you have any evidence that
the people in -- who reported tinme didn't do the work.

A Correct.

Q So let ne take you back to Analysts International.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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You | ooked at tinme reporting cards --
A Yes.
Q -- is that right? And | believe you identified a
nunber of enpl oyees that reported tine.
A Yes.
Q And then | believe that -- did you say that you al so
saw evi dence that sone of those enpl oyees were paid from
t he DKH account ?
A Yes.
Q But did you say that you al so saw evi dence that sone
of those enpl oyees for whomtinme was reported were not
paid fromthat account?
A Yes.
Q Wul d you consider that evidence that those enpl oyees
didn't do that work?

MR. WALKER: (bj ection, Your Honor, it calls for
specul ati on.

THE COURT:  Sust ai ned.
Q (BY MR. KIRSCH) When you were cal culating the | oss,
you indicated that you had, for Governnment Exhibit 903. 00,
| believe you indicated that you had reviewed records from

staffing conpanies to determ ne whet her paynents had been

nmade.
A Yes.
Q And on your chart, | believe there are three

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
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conpanies that are identified as having received paynents.
A Correct.
Q Did you, in fact, have records from those conpani es
that indicated that they had received those paynents, do
you renenber ?
A Yes. | did have records fromthe staffing conpany,
as well fromthe bank records.
Q In each instance where you determ ned that a staffing
conpany had been paid, the staffing conpany had provi ded
you -- had provided that information?
A | believe so, yes.

MR. KIRSCH: Thank you, M. Chanberlin.

THE COURT: Anything further for this wtness?

MR. BANKS: Nothing further, Your Honor.

THE COURT: May this witness be excused, then?

You are excused.

THE W TNESS: Thank you.

THE COURT: The Governnent may call its next
W t ness.

MR. KIRSCH: Your Honor, at this tinme the
Government rests.

THE COURT: Al right. How long do you all think
the proceedings we need to handle will take?

MR. KIRSCH: Your Honor, | would anticipate that

the Governnent's portion of those proceedi ngs woul d be 10

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado
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m nutes or |ess.

THE COURT: Al right. Defendants? Wuld an hour
be enough? |If | excuse the jury for an hour, would that
enconpass - -

MR. BANKS: | think each defendant will probably
need 10 m nutes or so.

THE COURT: Al right. Then why don't | do this.
W have sone | egal proceedings that we need to take care
of at this tinme that need to be between just nme and the
parties. So | amgoing to excuse the jury. | amgoing to
excuse the jury until 11 o'clock, that way we nake sure.
So if you want to | eave the building, or if you just want
to wait, that is fine. But | don't want to keep you
waiting in the jury room

So if you can be back by 11 o'clock, and we wll

either resune or we won't. So the jury is -- we will be
in recess with the jury. | need counsel and the parties
to remain.

(The following is had in open court, outside the
hearing and presence of the jury.)

THE COURT: Al right. You may be seated.

Al right. Do | have, | guess, notions fromthe
def endants? W can start with M. Wl ker.

| think the way | would like to take it is

Def endant, Governnent, unless the Governnent wants to do

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1529

them all at once.

MR. KIRSCH: Your Honor, we will do it at the
Court's pleasure.

THE COURT: \Which do you think would be |ess?

MR. KIRSCH. | suspect we mght be able to respond
alittle nore efficiently if we conbine them Your Honor,
but I"mhappy -- if there is a particular question that
the Court wants addressed, |let nme know, and | wll be
happy to do that.

THE COURT: So | will hear fromall of the
def endants, then fromthe Governnent.

You may proceed M. Wl ker.

MR. WALKER: Your Honor, at this tinme defendant
Gary Wal ker would like to make a notion for judgnent of
acquittal. Pursuant to Rule 29(a) of the Federal Rules of
Crimnal Procedure, | nove the Court to enter a judgnent
of acquittal on Count 1 on the grounds that the Governnent
has not presented sufficient evidence for a reasonabl e
jury to find nme guilty beyond a reasonabl e doubt.

Exam nation of the evidence provided in Governnent
testinony to date leads to the only reasonabl e concl usion
that there is insufficient evidence to support the charge
of conspiracy against me. No evidence has been presented
to show that | ever entered into an agreenent, to devise

any schene to defraud or to obtain noney or property by
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means of false or fraudul ent pretenses or representations
or promses, as set forth in Title 18, United States Code,
Section 1341 or Section 1343.

| nst ead, the Governnent's evidence shows that LTI
and IRP were legitimte software conpani es engaged in the
busi ness of devel opi ng, marketing and selling software to
the | aw enforcenent sector. And they al so obtained
staffing services through staffing conpani es, both
directly fromthose conpanies and through its staffing
provi der, DKH.

In particular, there is no evidence that | nmade any
false or m sl eading statenents to cause staffing conpanies
to provide services. There is no evidence that | nade
statenents regarding contracts w th governnment agencies or
that | filled out or reviewed any LTI or IRP credit
applications, or that | nade statenents to staffing
conpani es regardi ng sl ow governnment paynment cycles, or at
any tinme nade fal se statenents regarding LTI's and IRP's
ability to pay, or at any tine know ngly approved a fal se
time sheet.

Further, there is no evidence that hours submtted
on ny time sheets submtted between July 28th and August
2, 2003, were inflated hours. And, further, Your Honor,
the defense has information -- if | may have a m nute,

Your Honor.
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Def ense has information regarding the federal
subject matter expert that we retained, having know edge
and affirmng to the governnent that sales -- that they
bel i eved sales were imm nent for --

THE COURT: That can't be considered. Al | can
consider is what is on the record at this point.

MR. WALKER: Ckay. Your Honor.

And, so in conclusion, for the reasons | just
stated and set forth above, the Court should enter a
judgnment of acquittal as to defendant Gary Wal ker.

THE COURT: Thank you, M. Wal ker.

MR. WALKER: Thank you.

THE COURT: M. Zirpol o?

MR. ZIRPOLO: Yes. Thank you, Your Honor. If it
pl ease the Court, | would like to enter a notion for
judgnment of acquittal pursuant to Article 29(a). Pursuant
to Article 29(a) of the Rules of Crimnal Procedure,
defendant David A Zirpolo hereby noves this Court for
judgnment of acquittal on all counts, on the grounds that
t he Governnment has not submtted sufficient evidence for a
reasonable jury to find M. Zirpolo guilty beyond a
reasonabl e doubt .

The Court and the jury has now heard seven days of
Governnment testinmony fromw tnesses, as well as hundreds

of CGovernnent and defense exhibits. The only reasonabl e
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conclusion that may be drawn fromthe Governnent's
evidence is that there is a total absence of evidence to
support the charge of conspiracy and mail or wre fraud
agai nst M. Zirpolo.

No evi dence has been presented of an agreenent to
violate the law, the bedrock of the charge of conspiracy.
There has al so been insufficient evidence presented to
support the charges of mail and wire fraud.

Regardi ng the conspiracy, there are a nunber of
overt acts attributed to M. Zirpolo. ItemJ, LIoyds
Staffing, the subm ssion of a time card for week ending
3/ 14/ 04. There was no evidence presented that that tine
card was inaccurate or fraudul ent.

Item K, Snelling. The Indictnent states that on or
about 4/12/04, M. Zirpolo net with representatives of
Snelling. There was no testinony to M. Zirpolo neeting
with any representative from Snelling.

Item L, Conputer Merchant G oup, the subm ssion of
a tinme card for week ending 9/26/04. There was no
evi dence the tinme worked was inaccurate.

Item N, Blackstone. The e-mail called "Staffing
Information," dated January 14, 2005. The w tness stated
he felt there was a contract in place, but the e-nmail
referenced did not state there was a contract, but that

they were working on a project.
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Regarding the fraud counts, Count 3, the invoice --
Count 3, mail fraud, 18 U S. C. Section 341, the invoice
fromKelly Services for hours purportedly worked --- | am
sorry. The count is that M. Zirpolo caused an invoice
fromKelly Services to be sent through the U S Mil for
hours purportedly worked by M. Zirpolo and others. There
is no evidence presented that M. Zirpolo's hours were
i naccur ate.

Regardi ng the neans and manner, because it says in
the Indictnment that paragraphs 5 through 9 -- and 9 is
just a list of staffing conpanies -- were the neans and
manners for this fraud. No. 5, there was no evi dence
presented that M. Zirpolo disguised or m srepresented
connections anong the conpani es served as a conmerci al
r ef erence.

No. 6, no evidence was presented that M. Zirpolo
i nduced the staffing conpany to enter into an arrangenent
made by fal se representations that IRP, LTI or DKH had
| arge current or inpending contracts with one or nore
| ar ge governnent agenci es.

7, no evidence was presented that M. Zirpolo
approved or submtted tinme cards containing fal se
statenments about the nunber of hours worked, tinme of day,
and/ or nature of the work. The CGovernnment will assert

that these were false tine sheets, but they did not prove
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that M. Zirpolo knew that these tine sheets were false.

No. 8, no evidence was presented that M. Zirpolo
used a variety of tactics to prevent staffing conpanies
from di scovering they did not have the ability to pay.
Tactics including representations about slow governnent
pay cycles, all prevented staffing conpanies from | earning
enpl oyees previously worked for the conpany and refusing
to neet wth staffing conpanies.

Count 5, mail fraud, again. Caused an invoice to
be sent through the U S. Mil from ESG for work
purportedly performed by M. Barnes week endi ng 8/22/04.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented the connections
anong the conpanies or served as a commercial reference.

6; no evidence was presented that M. Zirpolo
i nduced the staffing conpanies to enter into an agreenent
by making false representations that IRP, LTI or DKH had
| arge current or inpending contracts with one or nore
| arge Gover nnment agenci es.

7; no evidence was presented that M. Zirpolo
approved the submtted tine cards containing false
statenments about the nunber of hours worked, tinme of day,
and/ or nature of the work. Again, the Governnent is going
to assert that these are false tine cards. They did not

prove that M. Zirpolo knew that these tinme cards were
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fal se.

Count 7 -- sorry, | did not do paragraph 8. So on
Count 5, paragraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representations about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to nmeet wth staffing conpanies.

On Count 7; caused an invoice to be sent through
the U S. Mail from Techni source for work purportedly
performed by M. Barnes for week ending 8/21/04.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented the connections
anong the conpanies or served as a commercial reference.

Par agraph 6; no evidence was presented that
M. Zirpolo induced the staffing conpany to enter into an
arrangenment by nmaking fal se representations that IRP, LTI
or DKH had | arge current or inpending contracts with one
or nore | arge government agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, tine of
day and/or nature of the work. Again, the Governnent is

going to assert that these were false tinme cards. They
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did not prove that M. Zirpolo knew that the tine being
submtted was fal se.

Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics include representations about sl ow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to nmeet wwth the staffing conpany.

Count 11, mail fraud again. Caused an invoice to
be sent through the U S. Mil fromKelly Services of work
purportedly performed by M. Zirpolo for week endi ng
9/ 19/ 04.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented connections anong
t he conpani es or served as a commercial reference.

Par agraph 6; no evidence was presented that
M. Zirpolo induced the staffing conpany to enter into any
arrangenents by making fal se representations that |IRP, LTI
or DKH had | arge current or inpending contracts with one
or nore | arge government agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, tine of

day, or the nature of the work
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Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representations about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to neet with the staffing conpanies.

Count 12, mail fraud again. Caused an invoice to
be sent through the U S. Mil from Conputer Merchant G oup
for work purportedly performed by M. Zirpolo for week
endi ng 9/ 26/ 04.

No evi dence -- paragraph 5; no evidence was
presented that M. Zirpolo disguised, msrepresented
connections anong the conpani es or served as conmerci al
ref erences.

Par agraph 6; no evidence was presented that
M. Zirpolo included -- induced the staffing conpanies to
enter into the arrangenment by meking fal se representations
that IRP, LTI or DKH had | arge current or inpending
contracts with one or nore | arge governnent agencies.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, the
time of day, and/or the nature of the work. Again, the

Government will assert that these are false tinme cards.
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They did not prove that M. Zirpolo knew that the tinme was
fal se.

Count 13, nmamil fraud. Caused an invoice to be sent
through the U S. Ml from Boecore for work purportedly
perfornmed by ST between 10/16/04 and 10/29/04. During
testinmony, ST, which | believe stands for Sam Thurman - -
Samuel K Thurman, am | correct?

M. Kirsch, it says ST

MR. KIRSCH. That is Sanmuel K. Thurman, Your Honor.

MR. ZIRPOLO: During testinony, Sanmuel Thurmnman
stated that his hours were accurate. And, furthernore,
Scott Boe could not testify as to whether the invoices
were sent through e-mail or the U S Mil to IRP. And the
| ndi ctment states that it was through the U S. Mil

Agai n, paragraph 5, there was no evi dence presented
that M. Zirpolo disguised or msrepresented connections
anong the conpanies or served as commercial references.
There was no evidence presented that M. Zrpol o induced
the staffing conpany to enter into the arrangenent by
maki ng fal se representations that IRP, LTI or DKH had
| arge current or inpending contracts with one or nore
| arge governnent agencies. There was no evidence
presented -- as a matter of fact, evidence showed that the
hours submtted and approved were accurate.

Par agraph 8; there was no evidence presented that
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M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representations about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to meet wwth the staffing conpany. In that
i nstance, Scott Boe said he nmet with ne.

Item 17, wire fraud. Caused invoice to be sent
t hrough w re conmuni cation from Headway for work
purportedly performed by various enpl oyees for week ending
12/ 19/ 04.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented connections anong
t he conpani es or served as a commercial reference.

Par agraph 6; no evidence was presented that
M. Zirpolo induced the staffing conpany to enter into the
arrangenment by nmaking fal se representations regarding |IRP
LTI or DKH; that DKH had a |l arge current or inpending
contract with one or nore |arge governnent agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, tine of
day or the nature of the work. Again, the Governnment wll
assert that the hours are false, but they do not prove

that M. Zirpolo knew the hours were fal se.
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Par agraph 8, no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representations about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to nmeet wwth the staffing conpany.

Count 18, wire fraud. Caused an invoice to be sent
t hrough w re conmuni cati ons from Headway for work
purportedly performed by various enpl oyees for week ending
12/ 31/ 04.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented connections anong
t he conpanies or served as a conmercial reference. No
evi dence was presented that M. Zirpolo induced the
staffing conpanies to enter into an agreenent by making
false representations that IRP, LTI or DKH had | arge
current or inpending contracts with one or nore governnent
agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, the
time of day or the nature of the work. Again, the
Government will say that these tine cards were fal se.

They did not prove that M. Zirpolo knew that the tinme was
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fal se.

Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representing about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to nmeet wwth the staffing conpany.

Count 19, nmamil fraud. Caused an invoice to be sent
t hrough the U S. Miil from Boecore for work purportedly
perfornmed by Sam Thurman between 9/27/04 and 1/ 9/ 05.
Testi nony showed that Sam Thurnman testified that his hours
were accurate. And, also, Scot Boe could not testify as
to whether the invoices were sent to IRP through e-mail or
the U S. Mail. The Indictnment states through U.S. Mil.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented the connections
anong the conpanies or served as a commercial reference.

Par agraph 6; no evidence was presented that
M. Zirpolo induced the staffing conpany to enter into the
arrangenment by nmaking fal se representations that IRP, LTI
or DKH had | arge current or inpending contracts with one
or nore | arge government agenci es.

Par agraph 7; no evidence was presented that

M. Zirpolo approved or submtted tinme cards containing
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fal se statenents about the nunber of hours worked, tine of
day or nature of the work. As a matter of fact, testinony
showed that the witness said the hours were accurate.

Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representations about slow
government payroll cycles, preventing staffing conpanies
from | earning enpl oyees previously worked for the conpany,
or refusing to neet with the staffing conpany. Scott Boe
testified that he did neet wwth ne, and | did respond to
his e-mails.

Count 20, mail fraud. Caused an invoice to be sent
through the U S. Ml from MsX for work purported
performed by M. Barnes from 1/1/05 to 1/15/05.

Par agraph 5; no evidence was presented that
M. Zirpolo disguised or msrepresented connections anong
t he conpani es or served as a commercial reference.

Par agraph 6; no evidence was presented that
M. Zirpolo induced the staffing conpany to enter into
arrangenents by making fal se representations that I RP, LTI
or DKH had | arge current or inpending contracts with one
or nore | arge government agenci es.

Par agraph 7; no evidence was presented that

M. Zirpolo approved or submtted tinme cards containing
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fal se statenents about the nunber of hours worked, tinme of
day or the nature of the work. Again, the Governnment wll
show that these are false tinme cards, but they did not
show that M. Zirpolo knew that they were fal se.

No evi dence was presented that M. Zrpolo used --
paragraph 8, I amsorry. No evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics including representation about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously wrked for the conpany, or
refusing to nmeet wth the staffing conpany.

Count 21, mmil fraud --

THE COURT: M. Zirpolo, can you slow down just a
bit so the court reporter can get it all down.

MR. ZIRPOLO | amsorry.

THE COURT: It is difficult when you start reading.

MR. ZIRPOLO Yes. | understand. | just want to
make sure | don't forget anything.

THE COURT: Al right.

MR, ZIRPOLO  Count 21, mail fraud again. Caused
an invoice to be sent through the U . S. Mil from Conputer
Merchant Group for work purportedly perforned by
M. Zirpolo for 1/9/05 through 1/ 16/ 05.

Par agraph 5; no evidence was presented that
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M. Zirpolo disguised or m srepresenting connecti ons anong
t he conpani es or served as a commercial reference.

Par agraph 6; no evidence was presented that
M. Zirpolo induced the staffing conpany to enter into the
arrangenment by nmaking fal se representations that IRP, LTI
or DKH had | arge current or inpending contracts with one
or nore | arge government agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, tine of
day or nature of work. Again, the Governnent is going to
say that these hours were false. There is no evidence
showi ng that those hours were false.

Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering that they did not have the
ability to pay. Tactics include representations about
sl ow governnent pay cycles, preventing staffing conpanies
from | earning enpl oyees previously worked for the conpany,
or refusing to neet wwth the staffing conpany.

Count 22, mail fraud. Caused an invoice to be sent
through the U S. Mail from Bl ackst one Technol ogy G oup for
wor k purportedly perforned by various enpl oyees from
1/9/05 through 1/16/05.

Par agraph 5; no evidence was presented that
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M. Zirpolo disguised or msrepresented connections anong
t he conpanies or served as a conmercial reference. No
evi dence was presented that M. Zirpolo induced the
staffing conpany to enter into the arrangenment by mnaking
fal se representations that IRP, LTI or DKH had | arge or
i npendi ng contracts with one or nore | arge government
agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the hours worked, tine of day
and/ or nature of the work. Again, the Governnment wll
show that -- will try to show that these were false tine
cards, but he did not prove that M. Zirpolo knew that the
time cards were fal se.

Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics include representations about slow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or
refusing to neet with the staffing conpanies.

Count 23, mail fraud. Caused an invoice to be sent
through the U S. Ml from MsSX for work purportedly
performed by M. Barnes for 1/16/05 through 1/31/05 --

THE COURT: M. Zirpolo, slow down.
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MR. ZIRPOLO: | amsorry. | was speeding up again?

THE COURT: Your voice dropped, the speed
cont i nued.

MR. ZIRPOLO  Ckay. Paragraph 5; no evidence was
presented that M. Zirpolo disguised or m srepresented
connections anong the conpanies or served as a conmmerci al
reference. No evidence was presented that M. Zirpolo
i nduced the staffing conpany to enter into the arrangenent
by making false representations that IRP, LTI or DKH had
| arge current or inpending contracts with one or nore
| ar ge gover nnent agenci es.

Par agraph 7; no evidence was presented that
M. Zirpolo approved or submtted tinme cards containing
fal se statenents about the nunber of hours worked, tine of
day, and/or the nature of the work. Again, the CGovernnent
will try to prove that these were false tine cards, but
they do not prove that M. Zirpolo knew the tinme cards
were fal se.

Par agraph 8; no evidence was presented that
M. Zirpolo used a variety of tactics to prevent staffing
conpani es from di scovering they did not have the ability
to pay. Tactics include representations about sl ow
governnent pay cycles, preventing staffing conpanies from
| ear ni ng enpl oyees previously worked for the conpany, or

refusing to neet with staffing conpanies.
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Now, under each one of these counts, the paragraphs
that | mentioned reflect the evidence that was shown for
each of those counts. In conclusion, | ask that the Court
grant this notion for judgnment of acquittal pursuant to
Article 29(a) for M. Zirpolo. Thank you.

THE COURT: Thank you.

M . Barnes?

MR. BARNES: Thank you, Your Honor.

After 44 w tnesses and support infornmation, the
evidence is insufficient beyond a reasonabl e doubt that I,
Kendrick Barnes, conspired to conmt nmail and wire fraud
agai nst the 40-plus staffing agencies alleged in Count 1,
or commtted mail fraud by submtting alleged false tine
in Counts 5, 7, 8, 20 and 23 of the Indictnent.

| respectfully ask, after careful review of the
evi dence in support of the conspiracy charge and nail
fraud charges, lead to the conclusion there is an absence
of proof, and judgnment of acquittal nust be entered in ny
favor.

There has been no evidence of contact with any
staffing agencies or any statenments being nmade to the
staffing agencies, false or otherwi se, on behalf of |RP,
Leadi ng Team or DKH by nyself. There has been no evi dence
shown that any witness testified also to the fact that |

contacted any staffing agency on behalf of any of those
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t hree conpanies; |IRP, Leading Team or DKH

No evi dence was al so shown that | knew anyt hi ng
about any sales efforts or client representations nade to
| RP, Leadi ng Team or DKH, such clients being any |aw
enf orcenent agency that they may have been dealing with at
the tine.

And there was no witness to support | was in
contact or could have known about negotiations or sales
initiatives between Leading Team |IRP or DKH and any | aw
enforcenent agencies. The Governnent's own w tness, Sam
Thurman, testified of nme having knowl edge of ne being in
the I T departnent working at IRP

There was no evi dence presented of comruni cation
from anyone at DKH, Leading Teamor |IRP and nyself about
sales initiatives inside of IRP, DKH or Leading Team
There has al so been no evidence of conmunication wth
nysel f or financial know edge, such as debts or paynents
i nside of DKH, Leading Team or |RP.

And there has been shown no evi dence of false
statenents on the type of work being perforned by nyself.
Plus, the CGovernnent never showed what type of work was
bei ng done outside of work being IT related. They never
went into a sense of what work | could have done or not
coul d have done, and they didn't show that | was not able

to performthat work.
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The CGovernnment never showed evidence of nyself
representing DKH, Leading Teamor IRP to any staffing
agency or showed any evidence that | knew of any
statenents, false or otherwise, to any staffing agency.
The Governnment's own witness, Geg Krueger, testified,
asking if | knew anything, and -- if | knew anythi ng when
the contract was over, and was told by ne | didn't know
what was going on, in reference to the contract.

The Governnment has not even showed or expl ai ned
what work was being done by ne to even show that the work
coul d not have been done by ne, and no evidence shown of
approval s of any of the defendants' tine sheets or anyone
by nyself.

The CGovernnment has al so not proved statenents and
tinme sheets conpleted by me were false. Governnent
W t nesses did acknow edge that contractors do and can work
mul tiple jobs. Those w tnesses were Dean Hale, Geg
Krueger, John Landau and M ke Seeley. They all testified
to the fact that they do know IT contractors do work
mul tiple contracts sinultaneously. And the Governnent did
not show evidence that it could not be done, nor had any
testinony or evidence to refute those clains that it could
not be acconpli shed.

The Governnent also did not show evidence to prove

that if you are working nmultiple contracts at one tine,
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that it is fraud. The Governnent's w tness, Kinberly
Carter, said, at first, that it would be fraudul ent, but
agreed, after explanation of howit could be possible,
that it could be done. And then after that, they did not
prove or show any evidence as to why she felt or proved
that it could be fraudul ent.

And the Governnent al so shows that high hours --
the Governnent only showed that high hours or beyond 24
hours as unusual for the Governnent, but showed no proof
that high billable hours nmeant fraudul ent hours.

The Governnment also did not prove that it did not
performthe work or show that | was not capable of doing
the work sinultaneously, that | was according tine to. In
addi tion, the CGovernnent provided ny banking records as
evi dence, and showed no evidence that any noneys that were
received fromany checks did not go to me or show ng
evi dence that they went to anywhere el se; show ng that,
basically, | worked the hours, and was paid for the hours.

The Governnment did not also prove that any other
contractor who they showed evi dence of having multiple
contracts were commtting fraud, either, or not doing
their work, nor decided to indict all those contractors as
part of the conspiracy.

Al so, the Governnent's own w tness, Mke Seeley,

recalled ne asking if | had worked at | RP before, and knew
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David Banks, in which I replied to him yes. And the
Government has not shown any evidence that | tried to hide
ny association with IRP, DKH or Leading Team or any

knowl edge of any of the six defendants or anyone at |RP.

Al so, the CGovernnment has not shown any evidence
that at any tinme | represented nyself as anyone other than
Kendrick Barnes or that anyone represented thensel ves as
me, also. And | would ask that with the |ack of evidence,
that the CGovernnent would grant ny notion of acquittal on
the | ack of evidence being shown.

THE COURT: Thank you, M. Barnes.

M. Stewart?

MR. STEWART: Yes. Good norning, Your Honor.

THE COURT: Good norni ng.

MR. STEWART: Thank you. Your Honor, I, dinton
Stewart, pro se defendant in this case, would notion this
Court -- to nove this Court for a judgnment of acquittal
pursuant to Article 29(a) of the Federal Rules of Crim na
Procedur e.

The Governnent's evidence is insufficient to prove
that there was an agreenent to defraud. And, again, no
evi dence has been presented of an agreenent to violate the
law, which is the bedrock of the charge of conspiracy.
Even using the | egal standard of preponderance, the nunber

of inmpeachnments and the inconsistent statenments by the
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Governnent's w tnesses, further weakens the position of
their case in chief, and the burden of proof, therefore,
precipitating the brief case in chief that they put on.

Shall the Court conpel the defendants to prove
their innocence rather than require the Governnent to
prove their Indictnment charges? The Governnent has
cal cul ated di sbursenments to M. Stewart as $67, 000 over a
3-year period. This equates to an average salary of
$26,804 a year, or an average hourly pay rate of $12.88 an
hour. It is not a very conpelling notive for conspiracy.

Myself, dinton A Stewart, pro se defendant, noves
this Court for acquittal judgnent in this matter.

Count 1, paragraph 5; the manner and neans all eged
in the Governnment's Indictnent in violation of Title 18 of
the United States Code, 1349, says that the nmanner and
means for a perpetuated schene to defraud between Leadi ng
Team |RP and DKH, using themas a tool.

The Governnment's w tnesses, the executives of
staffing conpanies and others, in their testinony, they
said that paynent plans or personal guarantees suggest
that there is no schene to defraud but, rather, a plan to
pay their debts.

Wth regard to disguising connections, also
identified in that paragraph of Count 1, one of the

Governnent's w tnesses, the Systens Engi neering, SESC and
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others, contracted with IRP and subcontracted with DKH at
the sane tine. So they knew the connection wth the
conpani es.

Also in that paragraph, the Governnment asserts in
the Indictnment that there is msrepresentations of
connections between the conpanies. And DKH was reported,
by the testinony of the Governnent's w tnesses, as
under st andi ng that DKH supported | RP projects, and that
was their role and their relationship

The defendant, Cinton Stewart, made no commerci al
references, and the evidence of legitimte references was
shown. But, in any regard, | nmade no references for
credit in the relationships with the conpany.

Paragraph 6 of Count 1, again, of Title 18, United
States Code, 1349, says that current or inpending
contracts were asserted as false statenments with |arge
gover nnent agencies. And the Governnent put on their
W tnesses. The nultiple inpeachnents and i nconsi stencies
in statenents showed this not to be true.

Again, with DHS, NYPD, Bureau of Prisons,
Departnment of Justice, current or inpending contracts,
statenents to that effect were again and again i npeached
or made inconsistent by the Governnment's w tnesses.

Wth respect to paragraph 7 of Count 1 of the

United States Code, Title 18, Section 1349 says, the
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manner and neans of tinme cards was used -- false
statenents in hours worked by others. The Governnent has
shown no proof of this. Again, with respect to tinme cards
in that sane paragraph in Count 1, the Governnment asserts
that tine cards -- that this defendant nade false
statenents with the concurrency of tinme worked in tine
cards. They have shown no proof of that.

Again, the nature of the work in those tinme cards,
the Governnent asserts that they are fal se statenents.
They' ve shown no proof of that. In paragraph 8 of Count
1, the manner and neans to carry out the conspiracy as
alleged in the Indictnent, a violation of Title 18, United
States Code, 1349, the Government nentions cause not to
pay for services. They have not proven that.

Tactics preventing discovery and the ability to
pay. They have not proven that. Quite the contrary, tine
and tinme again, their witnesses have shown that they ran a
Dun & Bradstreet report to show the credit standing of the
conpani es invol ved before they were doing business with
them So they weren't tactics preventing discovery of the
ability to pay.

Fraudul ent statenents about sl ow governnment
paynents. This defendant has nade no fraudul ent statenent
about sl ow governnent paynent cycles.

Again, in Count 1, paragraph 10, the Governnent
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all eges 14 overt acts with regard to Title 18 -- in
violation of Title 18, United States Code, Section 1349.
The tinme cards have not been proven to be fal sely
reported. Again and again, the Governnent's w tnesses
said that they have no reason to believe that the tine
reported was not accurate.

Wth regard to the e-nmails and the overt acts, CIG
in particular, the Governnment's w tness, Donald Crockett,
conpl etely went against his statenents that he made in the
Form 302 interview, and it was a very positive witness for
t he defense, because M. Crockett said that | nmet wth
hi m

In ternms of nmeetings with SESC, on July 28, 2003,
that sane overt act that the Governnent alleges, the
w tness was i npeached with inconsistent statenents. The
al l egations by invoices for this defendant, dinton A
Stewart, counts 4, 8, 12, 18, 20 and 21 of the Indictnent;
manner and neans alleged in violation of Title 18, United
St ates Code, Section 1349.

And Count 4, paragraph 16, nmentions Kelly Services,
August 22, 2004. Kelly Services' witness said that they
have no reason to believe that the tine was fal sely
reported. There was no fal se statenents made about the
hours. And it is unproven.

I n paragraph 24 of Count 8, the Staffmark invoice,
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Sept enber 2004, again, the hours have not been proven to
be fal sely reported.

And the Indictnment, in Count 12, paragraph 32, in
all eged violation of Title 18, United States Code, Section
1341 and -42, The Conputer Merchants' invoice from Cctober
1, 2004. The witnesses said they have no reason to
believe that the hours reported were false. So the
Governnent hasn't proven those itens in the Indictnent.

On January 7, 2004, Indictment Count 18, paragraph
44, alleged violations of United States Code, Title 18,
Section 1341 and -42. The CGovernnent alleges that the
Headway i nvoi ce was sonehow fal se. A false statenent was
nmade about those hours. And the witness on the stand did
not support that. So that's unproven.

In the Indictnent, Count 20, paragraph 48, again,
of the Title 18, Section 1341 and -42, MSX International,
on January 15, 2005, there is no -- the Governnent did not
prove that those hours are falsely reported.

In the Indictnent, Count 21, paragraph 50, again,
of the Section 1341 and - 42 of Title 18, again, wth
January 21, 2005, those hours have not been proven to be
fal se.

Wth all of the foregoing, the defendant, Cinton
A. Stewart, would nove this Court for an acquitta

judgnment in this matter. Thank you.
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THE COURT: Thank you, M. Stewart.

M . Harper?

MR. HARPER: Your Honor, at this time | would Iike
to make a notion for judgnent of acquittal pursuant to
Rule 29(a). |If | may be briefly heard on that, Your
Honor .

THE COURT: You nay.

MR. HARPER: Again, pursuant to Rule 29(a) of the
Federal Rules of Crimnal Procedure, defendant Denetrius
K. Harper hereby noves the Court to enter judgnent of
acquittal on Count 1; conspiracy to commt nmail and wire
fraud, mail fraud Counts 3, 4, 11, 12, 13, 19 and 21. And
the Counts of wire fraud, Counts 9, 15 through 18 and 24.

The CGovernnment has not presented sufficient
evidence for a reasonable jury to find M. Harper guilty
beyond a reasonabl e doubt. The defendant advises the
Court that the Governnent's case was founded on a
distorted rendition of the facts alleged in the
| ndi ct ment .

Now, the Court and jury have heard ei ght days of
Governnment testinony, or 44 w tnesses, and hundreds of
Government exhi bits and defense exhibits. The only
reasonabl e conclusion that may be drawn fromthe
Governnment's evidence is that there is a total absence of

evi dence to support the charge of conspiracy and mail and
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wire fraud agai nst M. Harper.

No evi dence was shown or presented of an agreenent
to violate the law, to defraud, or devise a schene to
comm t conspiracy.

Here, the CGovernnent has attenpted to stretch the
conspiracy statute far beyond its appropriate bounds. But
this tine has cone to recogni ze that the evidence sinply
does not prove a crinme. The evidence was insufficient
that the nmenbers of the alleged conspiracy cane to a
mut ual understanding to try to acconplish a comon and
unl awf ul pl an.

| respectfully submt that careful scrutiny of the
evi dence in support of the conspiracy charge and mail and
wire fraud | eads to one conclusion; there is an absence of
proof. And a judgnment of acquittal nust be entered in
favor of M. Harper. No reasonable juror could conclude
ot her w se.

Wth regards to the overt acts in the furtherance
of the conspiracy Count 1, in testinony in court, the tine
card is the only way that a consultant can prove hours
worked. At no tinme did any of the defense w tnesses agree
that a false tine sheet was commtted. |In fact, they
agreed that they he had no know edge or evidence to prove
ot her w se.

So, having stated that, they did agree that the
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time reported was approved and submtted per their
agr eenent .

C, SESC. W did neet with Dean Hale at SESC, and
we did disclose DKH' s relationship to IRP. DKH was to
provide staffing to IRP, and I would be invoiced in
return. So there was disclosure to let that individual,
M. Hale, know that DKH has been working with I RP on
gover nnment projects.

D, time sheet for Gary Walker. It was alleged the
time sheet was false or fraudulent. Again, at no tinme did
t he Governnment prove that the hours purportedly worked
were false or fraudulent, neither the tinme of day nor the
nature of the work. W had several Governnent w tnesses
attest that a billable consultant can work nultiple
projects at one tine.

E; time sheet -- caused submission of a tine sheet.
This al so was not proven that a tinme sheet and the hours
reported were fal se or fraudul ent.

Section H of that, the overt acts using various
staffing conpanies. As owner and president of DKH
Enterprises, | have the ability to find different vendors
to provide to ny client. So it is ny job to find certain
vendors to provide staff. So that is the reason why
staffing conpani es were engaged.

Section J; tinme sheet calls of subm ssion. Again,
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t he Governnment has not proven false or fraudulent tinme was
reported. And, again, the Governnent's w tnesses
concurred that no evidence would allow themto concl ude
that the tine sheet was fal se or fraudul ent.

Agai n, Your Honor, |'mbeing charged with nultiple
counts of nmail and wire fraud per -- | amsorry, if | can
direct your attention to Instruction 8; credibility of a
W tness, and Instruction 9; inpeachnent by a prior
I nconsi stency.

THE COURT: You don't need to refer ne to that.
amtotally aware of it.

MR. HARPER: Tinme and tine again, the Governnent
W t nesses were on record and were inpeached to say that we
had a great project that we are |ooking to wap up. At no
time did | convey that a contract was in place. You had
several Covernnent w tnesses that believed, assuned,
interpreted that there was a contract in place.

When further questioning these w tnesses, and asked
their policy and procedures on going into business with a
client, they told us they run a D & B; a Dun & Bradstreet,
and a credit check. So no false statenent was nmade. The
statenment was nade that we are working on a project, which
is a true statenent.

It also alleges that a current |arge governnent

project -- contracts or inpending contracts. Again, the
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t hought, belief, assunption or interpretation that a
contract was in place was outlined when we had the w tness
on the stand. Again, working on a great project to wap
up with NYPD is not material, because that statenent is
true. The statenent is not the determning factor to do
busi ness. Hence, the staffing conpany did run their due
diligence in regards to a Dun & Bradstreet and credit
check.

In regards to Count 3 of the Indictnment; mail
fraud. It alleges that Denetrius Harper, having devi sed
and intended to devise a schene described in paragraphs 5
and 9, to induce Kelly Services to produce an invoice.

And we had Governnment w tness Jeff Kelly on the stand, and
he clearly stated we are looking to wap up a project with
NYPD. At no tinme was the statenent nmade to M. Kelly that
a contract was in place. Rather, he assuned that there
was.

Jeff Kelly was also not the decision nmaker, and
needed to be approved by soneone else. So Jeff Kelly went
back to his regional VP, and they pushed -- ran credit,
and pushed the deal through. That was Count 3; nail
fraud.

Count 4, Kathy O son with Staffrmark. She did not,
again, do her due diligence; did not run a credit check,

and had no know edge of a credit check. She interpreted,
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as her testinony, that DKH or IRP had a contract. And it

was al so her opinion on the information received from ne,

that a contract was in place. That was her belief, but at
no tinme was that statenent made that a contract was in

pl ace.

Further, on cross-exam nation, she said -- one of
her statenents that she said was that since she believed a
contract was in place, this was hel ping her determne if
the invoices would be paid. M question back to her was,
if that was the case, would you care if the contract was
worth $100 or 10 mllion? That definitely refutes her
previous testinony in regards to the inportance of the
size of that contract.

No fal se statenents were nmade in regards to that.
The hours worked were submtted and approved. The
Government did not prove that the hours related to
Staffmark were fal se or fraudul ent.

Count 9; wire fraud. The Conputer Merchant G oup
alleged that -- in the Governnent exhibit, of an imedi ate
need and a possible alliance. W specifically stated that
we were |looking to wap up a great project with the NYPD
This was Governnent Exhibit 430.07, as well as Governnent
Exhibit 9. A no tine was a fal se statenent nmade to the
representative at Conputer Merchant that there was a

pendi ng or current contract.
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Count 11; mail fraud. Again, Jeff Kelly, with
Kelly Services. It is alleged in Count 11 that the U S
Postal Service, private or commercial, was used to submt
a check or deposit a check. Again, no fal se statenents,
no fraud.

Count 12; mail fraud. Again, the Conputer Merchant
Goup -- I wll restate that we infornmed the client there
at Conputer Merchant that we were |looking to wap up a
great project with the NYPD. No fal se statenment was nade
in regards to having a current or active or inpending
contract. And, Your Honor, that was Courtney Millen.

Count 13; this was Boecore with Scott Boe. Calls
for an invoice to be sent through the U S. Mil from
Boecore on work purportedly perforned by Sanmuel Keenan
Thurman. Again, as we have al ready stated, Sanuel Keenan
Thurman did testify that the hours were worked, they were
approved, and submtted by him And that is Count 13.

Scott Boe could not testify to whether the invoices
sent to IRP were used by e-nail or U S Mil. And that,
in the indictnment, states it was through the U S. Mil.

Count 15, wire fraud. Again, intended to devise a
schene described in paragraphs 5 and 9 for purposes of
executing the schenme and cause to be deposited via U. S.
Mail or private or conmercial interstate for that check in

question for Judge Technical. Again, no false
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representations were made to Judge Technical about a
current or pending contract.

Count 16; wire fraud. It alleges that for purposes
of executing the schene described in paragraphs 5 and 9,
that an e-mail was sent about account status. Every tine
that we reached out to a custoner when they wanted status
of an account, we would, via the Governnent's testinony
get back with them It mght not have been on the sane
day, but we would get back on them

Your Honor, | would also |like to rem nd you that
many staffing conpanies were out of state, so we could not
neet face to face. Most of it was done either over the
phone or through e-nmail.

Count 17; wire fraud. Again, alleged Headway
Corporate Staffing wth 256.5 hours of work purportedly
perfornmed by various enployees. Again, the Governnent has
not proven that the tinme sheets were false or fraudul ent.
In fact, those tine sheets were signed and approved for
t he hours worked, the nature of the work, and the tinme of
day. Again, a contractor can work nultiple positions.

Count 18, sane thing. Headway Corporate Staffing
with hours purportedly worked. Again, the Governnent has
not proved that those hours were false or fraudul ent or
proved that M. Harper knew that the tinme sheet was fal se

or fraudul ent.
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Count 19; mail fraud. Again, Scott Boe testified
as the Government witness that he does not recall whether
the invoice was sent through e-mail or U S Mil. As
wel |, Sanuel Keenan Thurman attests that all hours were
wor ked, subm tted and approved.

Count 21; mail fraud. This was al so Conputer
Merchant Group, that the 88 hours worked, purportedly
performed by M. Zirpolo, week ending January 9, 2005, and
January 16, 2005. No evidence has been shown to prove
that the tinme sheet was false or fraudulent, nor has the
Government proven that M. Harper knew the tinme sheet was
fal se or fraudul ent.

Count 24; wire fraud. Again, causing a check to be
deposited or delivered by U S -- United States Ml or
private or comercial interstate, Check No. 190803 in the
amount of $1,008.75. And, the CGovernnment has not proven
that the statenents nmade were false to induce this check
to be deposited.

I n conclusion, Your Honor, for the reasons set
forth and nentioned above, | nove the Court for judgnent
of acquittal on all charges. Thank you.

THE COURT: Thank you, M. Harper.

M . Banks?
MR. BANKS: Thank you, Your Honor. | would like to
start by -- | want to give an explanation. | want to go
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through this kind of maybe as quick as possible, but |

want the Court, in its consideration, to consider the

overall plight of small business and how business is done.
| would like to refer the Court to --

THE COURT: Now, we are only here to discuss
whet her the evidence put on by the Governnment, viewed in
the light nost favorable to the Government, provides
substantial evidence fromwhich a jury mght properly find
beyond a reasonabl e doubt that you all commtted the
crimes charged. So | don't want to get into the history
of small business. It is just does the evidence --

MR. BANKS: Ch, no, | will directly do that.

THE COURT: | told the jury until 11:00, and we are
al ready at 10:45.

MR. BANKS: (kay. Your Honor, under Rule 29(a), |
woul d request the Court issue a notion -- | would like to
submt a notion for judgnent of acquittal based on the
fol |l owi ng:

Your Honor, | would like to start by discussing the
Government's evidence as it relates to Jury Instruction 14
regarding mail fraud; a schene to defraud is defined as
conduct intended or reasonably cal culated to deceive
persons of ordinary prudence and conprehensi on.

| will submt to you that the Governnent

W tnesses -- the witnesses that have been provided by the
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Governnment, Your Honor, are sophisticated in this

industry. And that if -- that the statenents that were
made, | would like to put on the record by nyself, were
not fraudulent in any way. | would also submt to the

Court that if it was fraudulent, that it would not have
been material in that fashion.

And | would like to note that during the course of
many -- the underpinnings of the Governnent's case is
based on fal se representations as it relates to current
and i npending contracts. That is what the Governnent, in
al nost totality, Your Honor, tried to prove during his
direct witness testinony.

In the majority of those cases, the credibility of
the Governnment w tnesses consistently had inconsistent
testinony as it related specifically to current and
i npendi ng contracts. So based on Jury Instruction No. 8
and Jury Instruction No. 9, those wi tnesses were
consistently inpeached on the basis of current and
i npendi ng contracts.

It was al so evident fromthe CGovernnent's case,
Your Honor, that in many cases, | was not even speaking to
the person who had the ability to engage the conpany from
a credit perspective. You heard nunerous testinony from
wi tnesses that they -- that if the credit departnment

approved, then it noved forward. Then business is
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engaged.

So any sort of inducenent that the CGovernnent has
all eged took place fromfalse -- alleged fal se
representations, sinply is not -- has not been proven by
t he Gover nnent .

And with regards to a person of ordinary prudence

and conprehensi on, Your Honor, | |ooked up the definition
of "prudence." "The ability to govern or to discipline
ones self by use of reason.” The Government w tnesses

have been in this industry, many of themtestified 20-plus
years, 15 years, and they understand what it takes to do
busi ness and the basis for doing business. And it is

i nconcei vabl e that those particular w tnesses, given their
| evel of sophistication in the staffing industry, would
sinmply say that, well, they told ne that they m ght be
getting a contract or --

THE COURT: Now, M. Banks, you are essentially
maki ng a closing argunent to the jury. M role is
different. | have to view this evidence that was
submtted in the |ight nost favorable to the Governnent.

MR. BANKS: Right.

THE COURT: | don't weigh it, other than to say, is
there enough. If | look at it in the light nost favorable
to the Governnent, regardl ess of whether it was inpeached,

unless it was just totally inpeached. | don't really |ook
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at that unless it really falls one way or another. So you
are making a closing statenment, which is not applicable to
ne.

Just the evidence in the light nost favorable to
the Governnment. So it doesn't matter if you think they
were inpeached. |If they nmade a particular statenent, and
it was not totally withdrawn, | have to consider that in
the Iight nost favorable to the Governnent.

MR. BANKS: Absol utely.

THE COURT: Al right.

MR. BANKS: Your Honor, | would say to that, that
nunmerous W tnesses testified and conpletely w thdrew from
their particular statenents. They also said -- w tnesses
also testified that the Dun & Bradstreet was solely
determ native on whether or not they did business, not
fromrepresentations. So the Governnent failed to prove
that not only were these fal se statenents -- not only
proved -- their witnesses did not -- their wtnesses could
not sufficiently say that they were deceived or that it
was actually materi al

Wth regards to -- as far as the evidence that the
Government presented as far as the actual statenents, Paul
Tran and Bill Wtherspoon both attested to the fact, and
testified to the fact that | RP was engaged with the

department of Homel and Security in an effort to deliver
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their software. Wth that in mnd, no reckless or

basel ess statenments were nmade or could be deened, as the
Government has set forth, that the defense put forth, were
not basel ess and were not reckless.

Your Honor, | would go and discuss a little bit
with regards to ny role and sone of the charges that the
Governnent has set forth against ne, as far as did |
disguise -- first, I wll deal with refusal to neet
staffing conpany representatives. The Governnent

wi tnesses routinely testified that they could reach ne.

Techni source, even in Virginia, | agreed to neet
wi th Techni source. There was no refusal. The Governnent
has not provided any evidence -- sufficient evidence that

| refused to neet with these staffing conpanies as all eged
in the Indictnent.

The Governnment, with regards to ny -- what is
al l eged, as far as ny fraudul ent representations -- one
representation, | felt we were the solution of choice for
Honel and Security and for the NYPD. That is our belief,
Your Honor. And the Governnent did not prove in any way
that that was not our intent.

There was absolutely no statenents by nyself that
t he Governnment has proven with regards to what he called
in the Indictnment "slow governnment paynent cycles."” There

is not one shred of evidence that any statenent al ong
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those lines were nade by nysel f.

The CGovernnment has put on evidence regarding --
inferential evidence regarding tinmes -- hours worked by
nmysel f which nmay have exceed the 24-hour mark. The
Government did not prove that those hours were not worked,
and the Governnent did not prove how those hours could or
-- could be worked or could not be worked.

The Governnent has not alleged that there was
anything crimnal, and not proven anything crimnal
because | was a contract enployee, as far as ny trade is
concerned. The CGovernnment did not prove any evidence that
there was sonething -- that was a crine or sonething
illegal along those lines. He didn't provide any evidence
to the jury about that.

What the CGovernnent did prove is that tine sheets
were sent during the course of business, and that the
conpany accunul ated debt. The Governnent al so did not
have any steps -- did not provide any sufficient evidence
that | took steps to prevent staffing conpanies from
| earni ng that enpl oyees, through DKH or other staffing
conpani es, they were enpl oyees that were there to work.
And what the evidence showed in the Governnent's case;
peopl e were hired, people worked, and people were paid.
Not hi ng nore.

The Governnment did not prove in its case that the
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comrercial reference was not a legitimate business, as far
as SW/ was concerned. The Governnent did not prove that
SW/ could or could not be used as a personal reference or
that it was sonme sort of illegal corporation. The
Government did not prove that.

And, Your Honor, based on the following, | ask the
Court for a nmotion ---1 ask the Court for a notion for
j udgnment of acquittal with regard to nyself in this case.
Thank you.

THE COURT: Thank you.

M. Kirsch?

MR. KIRSCH. Thank you, Your Honor. Your Honor, |
will try to be brief. Wat | want to do is nake a couple
of overall points, then just try to address specifically a
few of the argunents raised by the defendants.

The Governnent's position, as you woul d expect, is
that there is sufficient evidence, particularly when
viewed in the light nost favorable to the Governnent, to
support all of the charges contained in this |Indictnent.

Wth respect to the conspiracy, there is anple
evidence that all of these defendants were participating
-- had an agreenent. Certainly there wasn't a witten
agreenent, but clearly there was an unwitten agreenent
denonstrated by the evidence anong these defendants to

commt a conspiracy that was executed as outlined in the
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| ndi ct nment .

Al'l of these defendants knew the objectives of the
conspiracy. They were all know ngly, willingly and
voluntarily involved in the conspiracy, and there was
clearly interdependence anong the nenbers of this
conspiracy, as denonstrated by the various -- them playi ng
the various roles; approving tinme cards for each others,

t hat caused the various defendants to get checks and that
sort of thing.

Wth respect to the overt acts, of course, the
Government doesn't have to prove any overt acts with
respect to this conspiracy. So I'mnot really going to
focus on those for the purpose of this argunent, except to
poi nt out that even if the Governnment did have to prove
overt acts, it doesn't have to prove anything in the overt
act, itself, is false or fraudul ent.

Wth respect to the overall -- the overall fraud
charges, nmany of the defendants' argunents, again,

m sconstrue what the Governnent has to prove. The
Government has to prove that the execution -- does not
have to prove that the individual executions, either the
mai lings or the wirings, thenselves were false or
fraudul ent or involved false or fraudulent statenents. It
nmerely has to prove that they sonehow furthered the

schene.
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The Government's evidence proves that. The
Governnent has offered specific evidence, nunbered as
Exhibits 2 through 24, that supports each one of those
count s.

Wth respect to the question about the mailing, ny
menory is sinply different than that of the defendants.

M/ nenory is that M. Boe clearly testified that the
invoices were mailed. M. O Gorman wasn't certain whether
t he Bl ackstone invoice had been nmailed or whether it had
been sent through e-mail. However, he testified that the
default was for it to go through mail, and that is enough
for that count to proceed to the jury.

Now, I will go just very briefly, Your Honor, wth
respect to specific evidence that relates to each of the
defendants. Wth respect to M. Wal ker, who's charged
only in the conspiracy, there are nmultiple pieces of
evidence, including e-mails, that show M. Wl ker was
actively engaged in the process of locating and recruiting
staffing conpanies that could be used to further this
schene.

M. Wl ker, hinmself, worked for six different
staffing conpanies. He reported overlapping tine to at
| east one of those staffing conpanies. There is also the
evidence in Government Exhibit 609.05, the folder with his

name on it, when conbined with the financial records that
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denonstrates that he, hinself, was working under aliases,
including Wllie Pee and M chael Benjamn. M. WAl ker
al so, hinself, approved double tine that was submtted on
behal f of M. Barnes.

Wth respect to M. Zirpolo, there is evidence that
M. Zirpolo was involved in making fal se statenents about
the nature of the conpany's work, both to the Bl ackstone
representatives and to the Boecore representative.
M. Zirpolo was involved in approving a nunber of the
double billing that was approved. He approved overl appi ng
time cards that were submtted to at |east five different
conpanies. He did, in fact, nake the slow paynent
statenents to M. Boe, and referred M. Boe to M. Banks.
When he inquired, M. Banks then nmade those sane
statenents agai n.

M. Zirpolo also is one of the people who signed in
as a new hire in Governnent Exhibit 608.76, on page 5,
with respect to Spherion, one of the conpanies for which
he was reporting tine. So M. Zrpolo, hinself, was
clearly involved in nmaking fal se statenments to the
staffing conpani es.

M. Barnes also made a nunber of false statenents
to the staffing conpanies. He specifically nade fal se
statenments to M. Hayes, at Techni source, and M. Landau,

as ESG, about the nature and extent of his previous

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1576

enpl oyment and/or his current enploynment at IRP. He was
actively also -- also actively involved in the process of
gathering and identifying potential staffing conpanies, as
denonstrated by his receipt or sending of a nunber of
different e-mails.

He al so reported nore than 24 hours a day during
multiple different periods to three different staffing
conpanies. He worked for a total of 10 different staffing
conpani es over the course of this tinme, and not a single
one of those representatives testified that they were
aware that he was billing tine to another staffing conpany
for the sane client while that was happening. And every
single witness who was asked said that had they known
that, that would have been a probl em

M. Stewart participated in setting up the
relationship with multiple conpanies, including Conputer
Task G oup and SESC. He participated in the process of
| ocating other potential victimstaffing conpanies. He
approved nultiple time cards using two different nanes;
six using the nanme dinton Stewart, and for six conpanies
using the nane C. Alfred Stewart. He also worked under
the alias, Enrico Howard, as denonstrated by the financial
records and CGovernnment Exhibit 608. 22.

And he participated in disguising the connections

bet ween t he conpanies. He was, we assune, at |east one of
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the recipients of the in-house, as were all of the

def endants, of Governnent 608.26. That was the e-nmail in
whi ch people were cautioned not to use the IRP fax or the
DKH fax or the IRP e-mail when they were contacting new
staffing conpani es, because that, of course, would have
reveal ed that they were already working for those
conpani es as opposed to bei ng new enpl oyees.

M . Harper was involved in setting up nunerous
rel ationships with staffing conpanies. He sent nunerous
sl ow paynent cycle letters and e-mails. He, hinself,
worked for two different conpanies. He approved multiple
hours for eight different conpanies as Denetrius Harper,
and for six different enployees for The Judge G oup, as
Ken Harper, rather than Denetrius Harper.

M. Harper clainms to have never said that there was
a contract in place. Every single person who talked to
M . Harper thought that there was either a contract in
pl ace or that there was one about to be signed, and their
source of information for that was M. Harper.

M . Banks, again, was involved in nmaking a nunber
of false statenments, just |like M. Harper, about the
status of I RP' s business; that every w tness who heard
themtestify, that that was a factor in their deciding to
do business, usually because it was a factor in that

conpany deci di ng whether or not they thought |IRP would be

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1578

able to pay.

M. Banks submtted tine for hinself to three
different staffing conpanies for the sane period of tine.
He approved double billing tine cards for Kendrick Barnes.
Gover nment 609. 04 shows that he was al so recei ving noney
for time reported for other enployees fromboth Anal ysts
I nternational and Kforce.

He did, in fact, nmake the slow paynent statenents
to nunerous conpanies, including to the Techni source
representative, to whom he made it both in person, at
their neeting at the hotel in D.C., and via e-mail, as
reflected in Governnment Exhibit 14.

And, | agree with M. Banks about one thing, his
statenents weren't reckless, they were plain false. The
Governnment's evidence has established that there was no
contract and no prospect of an inmm nent contract with any
of the agencies about which M. Banks clained there were.

The last point on M. Banks is he says that there
is no evidence of himrefusing to neet wth staffing
conpanies. Dottie Peterson testified that he refused --
that she was refused entry when she went there. Katherine
Hol nes, from AppeOne testified that she was refused entry.

Ms. Mullen, fromthe Conputer Merchant, testified
that representatives from her conpany were refused entry.

And M. Krueger testified that he was refused entry.

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1579

M. Banks did cone out to see him but M. Banks told him
that there was going to be trouble if he didn't |eave
soon.

Taken together, all of that evidence establishes
that there is sufficient evidence for this case to go to a
jury with respect to all of the counts. That is all |
have, unless the Court has any specific questions.

THE COURT: | don't.

MR. KIRSCH: Thank you, Your Honor.

THE COURT: Under Rule 29, judgnent of acquittal
may be entered when the evidence is insufficient to
support a conviction when | view the evidence in the |ight

in the nost favorable to the Gover nnent. United States v.

Appawoo, A-P-P-A-WO O 553 F.2d 1242, Tenth Grcuit,
1977.

In other words, the District Court, ne, nust view
the evidence in the |ight nost favorable to the Governnent
and then determ ne whether there is substantial evidence

fromwhich the jury mght properly find the accused guilty

beyond a reasonable doubt. United States v. Mles, 772

F.2d 613, Tenth Crcuit, 1985.

Wth respect to the conspiracy charge, all six
def endants are charged with one count; conspiracy to
commt fraud. The Court, after listening to the

def endants' notions, the grounds in support of those
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notions, and the Governnent's objections, and review ng
the evidence in the light nost favorable to the
Governnent, finds that the evidence presented by the
Governnent, for the reasons stated by M. Kirsch, is
sufficient to sustain a conviction for conspiracy to
commt -- for conspiracy to conmt fraud. That is, there
is substantial evidence fromwhich a jury m ght properly
find beyond a reasonabl e doubt that the defendants;
M. Banks, M. Harper, M. Stewart, M. Zrpolo,
M. Barnes and M. Wl ker; one, agreed to violate the
federal fraud | aws; two, knew the essential objectives of
that conspiracy; three, know ngly and voluntarily involved
hinmself in the conspiracy; and, four, there was
i nt erdependence anong the nenbers of the conspiracy.

For that reason, the court denies the Defendants'
nmotions with respect to the counts of conspiracy.

Wth respect to the wire fraud counts, defendant,
M. Banks, is charged with five counts of wire fraud.
Def endant, M. Harper, is charged with six counts of wire
fraud. Defendant Stewart is charged with one count of
wire fraud. Defendant Zirpolo is charged with two counts
of wwire fraud. The Court, after listening to the
defendants' notions and the grounds in support thereof,
and the CGovernnent's objections, and review ng the

evidence in the light nost favorable to the Governnent,
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finds that the evidence presented by the Governnent is
sufficient, for the reasons stated by M. Kirsch, to
sustain a conviction for wire fraud by each of the
def endants so charged.

There is substantial evidence fromwhich the jury
m ght properly find beyond a reasonabl e doubt that these
def endants devised and intended to devise a schene to
defraud, acted with specific intent to defraud, used or
caused another person to use interstate wire comrunication
facilities for the purpose of carrying out the schene, and
t he schene enpl oyed fal se or fraudul ent pretenses,
representations or prom ses that were materi al

The Court does find that the issue is not whether
the tinme cards that may have been sent at any tine had
fal se statenents, it is whether the overall -- whether
that tine card was used in furtherance to perpetuate the
fal se or fraudul ent schene.

Therefore, the Court denies the defendants notions
with respect to the wire fraud cl ai ns charges.

Wth respect to mail fraud, the defendant Banks is
charged with 10 counts of mail fraud. Defendant,
M. Harper, is charged with eight counts of mail fraud.
Def endant Stewart is charged with five counts of nail
fraud. Defendant Zirpolo is charged with 11 counts of

mai |l fraud. And defendant Barnes is charged with six
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def endant s'

nmotions and grounds in support thereof, and the

Government's obj ections, and review ng the evidence in the

light nost favorable to the Governnent, hereby finds the

evi dence presented by the Governnent is sufficient to

sustain these convictions for mail fraud by each of the

def endants so charged.

That is, there is substantial evidence fromwhich a

jury mght properly find beyond a reasonabl e doubt that

each of these defendants; one, devised or

i ntended to

devise a fraud to defraud; acted with specific intent to

defraud; used or caused another person to mail sonething

through the United States Postal Service for the purpose

of carrying out the schenme; and the schene enpl oyed fal se

or fraudul ent pretenses, representations or promses that

were materi al

For this reason, the Court denies

t he def endants'

notions with respect to the mail fraud charges.

Is there anything further?

MR. KIRSCH:. No, Your Honor, thank you.

MR. BANKS: No, Your Honor.

THE COURT: Al right. W are going to take a

15-m nute break. W will reconvene at 11: 25.

(A break is taken from 11: 08 a. m
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THE COURT: You nmay be seat ed.

After | got off the bench, | realized we would
probably be better off just letting everybody go to | unch,
come back early, and starting at 12:30. So that is what |
propose we do. GCo ahead, let the jury go for lunch, you
all go for lunch, we break now, and we just start half an
hour earlier. So we'll start at 12:30 instead of 1:00.

All right. So, Ms. Barnes, would you let the jury
know they need to be back at 1:00. Court will be in
recess.

THE COURT: Sorry, 12:30. Court isS now in recess.

(Lunch is taken from11:14 a.m to 12:30 p.m)

THE COURT: You nmay be seat ed.

All right. Are the parties ready to proceed?

MR. KIRSCH: Your Honor, we have one matter we
wanted to bring up before the jury cane in. W understand
that potential wtnesses for the defense today may incl ude
a person nanmed Andrew Al barelle and a person naned Kelly
Baucom and a person nanmed Joseph Thurman. Those are three
peopl e that the Governnent believes the defendants woul d
intend to call in an attenpt to offer expert testinony
and/ or opinion about how the staffing industry works.

However, we have not received any Rule 16 notices

about those w tnesses. W have not received any Rule 702
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di scl osures about those witnesses. And, if, in fact,
those wtnesses are to be called for that purpose, the
Government intends to object to their testinony inits
entirety.

THE COURT: Al right. W'Ill cross that bridge
when we get to it.

Anyt hing further?

MR. WALKER: No, Your Honor.

THE COURT: Al right. M. Barnes, would you
pl ease bring in the jury.

(The following is had in open court, in the hearing
and presence of the jury.)

THE COURT: Al right. You may be seated.

Are the defendants prepared to proceed? You nay
call your first wtness.

MR. WALKER: Your Honor, defendants call Andrew
Al barel | e.

COURTROOM DEPUTY:  Your attention, please.

ANDREW ALBARELLE

havi ng been first duly sworn, testified as foll ows:

COURTROOM DEPUTY: Pl ease be seat ed.

Pl ease state your nane, and spell your first and
| ast nanmes for the record.

THE WTNESS: Andrew Al barelle. A-NND R E-W Last

name, Al barelle, A-L-B-A-RE-L-L-E
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DI RECT EXAM NATI ON

BY MR- WALKER

Q M. Al barelle, where do you currently work?

A | work at the Reny Corporation, R-E-NY Corporation.
Q How | ong have you been there?

A For 12 years.

Q And what is your position at Reny Corp?

A | am Reny's principal executive officer.

Q Is that akin to a president position?

A President or CEO. W just use the term principal.
Q And how | ong have you been working in the staffing

i ndustry?

A Ei ght een years.

Q And prior to becom ng the principal at Reny, what did
you do at Reny prior to that position?

A | was its founder. | founded the conpany.

Q And what did you do prior to founding Reny?

A | was the -- | have to go back awhile. | was the
managi ng director of a consulting firmthat did ERP

Prior to that, I was the managing director of a staffing
firmthat was here in Denver.

Q And how | ong were you the nmanagi ng director of that
staffing firnf

A Probably 2-and-a-half years. And then 3 years there

at the consulting firm

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1586

Q And have you ever testified in a trial case --

M5. HAZRA: (bjection, Your Honor.

THE COURT: Rel evance?

M5. HAZRA: To ny objection?

THE COURT: Yes.

M5. HAZRA: Sorry, | m sunderstood the question.

THE COURT: What is the rel evance of that
testi nony?

MR. WALKER: Your Honor, | just want to establish
the fact that he has testified.

THE COURT: What is the relevance of that in this
case?

MR. WALKER: Your Honor, | amgoing to establish
M. Albarelle as an expert.

THE COURT: Al right, with that please cone
forward. Parties approach.

(A bench conference is had, and the followng is
had outside the hearing of the jury.)

THE COURT: kay. So you are offering himas an
expert ?

MR. WALKER:  Yes.

THE COURT: D d you nmake a Rule 16 disclosure? Did
you do your 702 opinion?

MR. WALKER:  Your Honor, we were inforned we could

qualify himon the stand.
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THE COURT: You were infornmed?

MR. WALKER:  Yes.

THE COURT: Even if you could qualify himon the
stand, there are certain obligations. You have to give
the Governnment information so that they can prepare for
that sort of testinony.

MR. WALKER: He was on our witness |ist.

THE COURT: The witness list isn't the sane as a
Rul e 16 di scl osure.

Ms. Hazra?

M5. HAZRA: Your Honor, we woul d object and ask
that this witness be stricken. W have not received
notice. W have not received any 702 or Rule 16.
Moreover, | don't think this witness is qualified as an
expert .

MR. WALKER: Your Honor, he has over a decade
experience in the staffing industry; 18 years.

THE COURT: | don't want to get into whether he is
qualified. The fact of the matter is, if you didn't give
the notices and he hasn't rendered an opinion that the
Governnent coul d revi ew beforehand, you can't just have
himcone up and start testifying.

MR. BANKS: M. Albarelle did send a letter, as
well, to the U S. Attorney's Ofice rendering an opinion

about this case. Wuld that be consi dered?
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Wiere is that letter?
VW can get it for the record.

W did get a copy of that letter, but

it wasn't denoted as an expert opinion to be offered at

There is no CV, no listing of M. Al barelle's

trial.

qualifications. It
THE COURT:
MR. KI RSCH:
M5. HAZRA:

is a two-page letter.
Let ne see the letter.
W have a copy of it we can provide.

Mor eover, Your Honor, | would like to

say, we raised this issue earlier at the bench about their

failing to provide any formal notice to do so, and we

still di

substitute for

d not receive any 702 or Rule 16.

MR. Kl RSCH:

THE COURT:

This letter was intended to act as a

such di scl osure?

| don't consider this to be a

di sclosure as required by Rule 16 or even an opinion as

required by Rule 702. This appears to have been witten

on behal f of the defendants.

of testi

MR. WALKER:
mony.

THE COURT:

Your Honor, related to the sane type

There are certainly rules. That is why

you needed an attorney, to know what your obligations are.

You all

decided to

se. You are still

Cri m nal

Pr ocedure.

gi ve up your attorney and proceed pro

obligated to conply with the Rul es of
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MR. WALKER: Your Honor, would we be able to have
himtestify as a lay w tness?

THE COURT: Not with respect to what you want him
to testify to. That is expert testinony. That is why you
are laying the foundation for experience in the staffing
i ndustry.

MR. WALKER: Your Honor, we have two additional
W t nesses who are in the sanme category.

THE COURT: D d you give any disclosures for those
w tnesses? | nean, here you have the letter, but this is
not sufficient. Have this marked for identification.

MR. BANKS: W need to provide disclosure.

THE COURT: It is too late. Your disclosures have
to cone out before trial started.

MR. WALKER: Your Honor, we were advised we woul d
be able to do this through their appearance on the w tness
st and.

THE COURT: | don't know who is advising you, but
that is not right.

MR. WALKER: @ ven that, we do not have any
W t nesses, no evidence to call for today.

THE COURT: Al right. So we marked this as
Exhibit 1008.00. It will not be admtted, but it wll be
mar ked for identification for purposes of appeal.

Ms. Barnes, | will let you hang on to that.
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| nmean, you had an obligation. You failed to neet
that obligation. | don't think this wi tness' testinony
comes in. It is expert testinony. You haven't conplied
with the rules. So | guess we release them for the day.
Who do you have tonorrow?

MR. BANKS: W have several others who we are not
going to call as experts.

THE COURT: So we do have other wi tnesses comng in
t onor r ow?

MR. WALKER: Yes, Your Honor.

THE COURT: Do you wi sh to nake any ot her statenent
for the record?

MR. WALKER: W object to not being able to provide
t hose persons testify as witnesses -- or to testify as |ay
W t nesses as regards to staffing.

THE COURT: If they were testifying as |ay
W t nesses, what would they testify to about staffing?

MR. WALKER: Tal k about the staffing industry. W
woul d not state they are experts. They do work in the
staffing industry, and they -- how conpani es engage
staffing conpani es, how staffing conpanies interact with
contractors and enpl oyees, as well as 1099 contractors for
staffing conpani es.

THE COURT: Your assertion is that is lay testinony

as opposed to expert testinony?
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MR. WALKER: Yes, Your Honor.

THE COURT: | find that expert testinony trying to
establish that.

MR. KIRSCH: Your Honor, can | ask for the
W tnesses -- on the record, that the defendants identify
the other two witnesses, so we are clear about who those
are, and that we, indeed, have the sane objection to those
W t nesses.

THE COURT: What we need to do is establish a
record. You have no other wtnesses today. | amgoing to
let the jury go hone, then we will do it in open court,
wi thout the mc. And you all can nmake your foundation for
why you think those wi tnesses should cone in. The
Governnent will make its record. |f your other
W tnesses -- | want to nake sure you understand, your
other wtnesses are in the sane boat as this w tness.

MR. WALKER: Kelly Baucom Joe Thurman and difford
Stewart.

THE COURT: They are all for staffing industry
practices?

MR. WALKER: difford Stewart will be tal king about
how contractors can work nultiple engagenents at one tine.

MR. BANKS: He was a contract enployee at |IRP

THE COURT: Are you offering that because of his

expertise in the industry as opposed to himworking these
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ki nds --

MR. WALKER: Hi s experience in the staffing
i ndustry.

THE COURT: And you are offering it as that is how
staffing industries work; that is expert testinony.

MR. BANKS: H s personal experience.

THE COURT: He can say nultiple tinmes that is fine,
but when he says that is the standard in the industry,
that is expert testinony.

MR. BANKS: So we can provide that sort of
t esti nony.

THE COURT: Okay. So M. Stewart is here to
testify?

MR. WALKER: Yes, Your Honor.

MR. KIRSCH: Your Honor, | don't know if you want
to do this now, but I want to make the Court aware, we had
a simlar -- have an extrenely simlar letter from
Ms. Baucom as to the one from M. Al barelle. W have a
slightly different formof a two- or three-page letter or
meno from M. Thurman. | can provide that to the Court,
as wel | .

| don't know what the order is going to be, if they
are going to call M. Stewart then address that. | wanted
the Court to know M. Thurman may be in a slightly

different position than Ms. Baucom and M. Al barelle.
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MR. BANKS: W have sone sort of affidavit to the
Government regardi ng the testinony.

THE COURT: That is still not what is necessary to
get in expert testinmony. At this point | think we should
probably excuse this witness. After we do, do you have
any other witnesses to testify today?

MR. WALKER: No, Your Honor. Those three experts
and M. Stewart.

THE COURT: So we proceed with M. Stewart, and
after that | will let you nmake your record.

MR. WALKER: Just so we understand, what is the
al | onabl e scope of M. Stewart's testinony?

THE COURT: He is -- his owm actions. Wiuat he has
done, not what is standard. He can't give opinions as to
what he believes is standard in the industry, because that
beconmes expert testinony, and you have not followed proper
procedure for that.

MR. BANKS: Under st and.

MR. WALKER: H s personal experience. And
Ms. Bauconf

THE COURT: Her's -- that is irrelevant.

M. Stewart is relevant because he was involved in this
case.

MR. KIRSCH. Thank you, Your Honor.

(A bench conference is had, and the followng is
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had outside the hearing of the jury.)

THE COURT: M. Wal ker, do you have anyt hing
further for this w tness?

MR. WALKER: No, Your Honor, we do not.

THE COURT: Thank you very much, you are excused,

The defendants may call their next wtness.
MR. WALKER: Your Honor, the defense calls difford
Stewart.
COURTROOM DEPUTY: Your attention, please.
CLI FFORD STEWART
having been first duly sworn, testified as foll ows:
COURTROOM DEPUTY: Pl ease be seat ed.
Pl ease state your nane, and spell your first and
| ast nanme for the record.
THE WTNESS: M nane is Cifford Stewart,
CL-1-F-FF-ORD. Last nane is Stewart, ST-EEWA-RT.
DI RECT EXAM NATI ON

BY MR WALKER:

Q M. Stewart, what is your profession?
A | am a software engineer. | typically work as a
consul t ant .

Q And just by way of disclosure, do you have any
relation to any of the defendants in this case?

A Yes.
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Q What woul d that be?

A David Banks is ny brother-in-law. Gary Wal ker is ny
brother-in-law. dint Stewart is ny brother.

Q And in your profession; software engineering, would
you explain what type of tasks you do as a software

engi neer ?

A Typically, 1'mdoing software devel opnent, where |
wite conputer prograns. Those tasks could be anywhere
from doi ng application devel opnent to database

devel opnent. Also, | will do sone system adm nistration
server admnistration. |If we have a web application, |
may adm ni ster those servers, as well.

Q Do you have experience as a consultant?

A Yes, | do.

Q Tell us how you're typically engaged as a consultant?

MR. KIRSCH. (njection, rel evance.

THE COURT: Overrul ed.

THE WTNESS: Typically, as a consultant, | would
be contracted out by, typically, a staffing agency or
consulting agency. They would pay nme a particular rate,
and they would charge a client conpany where | would
typically work, they would charge them sone overhead. And
| would go to the client conpany. Typically, there are
tinmes that | would work renotely, and I would do what ever

task they woul d deem necessary there.
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And those tasks, again, could be anywhere from
doi ng conputer applications, working on databases, all of
the way down sonetinmes to doing things |ike desktop
support, where | would help users if they had a probl em
with their PC. It could be a nunber of different things
that | would be tasked to do during a given day.

Q (BY MR. WALKER) And you nentioned in sone cases you
work renotely. Describe to us how that is achieved;
working renotely to an office site?

MR. KIRSCH:. Your Honor, | object to the rel evance
unless it pertains to work M. Stewart --

THE COURT: Sustained. As pertains to this case.

MR. WALKER: Yes, Your Honor.

Q (BY MR. WALKER) I n your experience as a consultant,
have you ever worked with nore than one client conpany at
atime?

MR. KIRSCH. (njection, again, Your Honor.

THE COURT: Overrul ed.

THE WTNESS: Yes. | have worked nore than one
client conpany at a tinme. Actually, right now!l am
working at two client conpanies. | work one on site and
the other renptely. And the way that that is acconplished
is by doing virtual networking, where |I can have one PC
up, and | can be working at that PC at that client's site,

and | can actually log onto another client's site from
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that sane PC or, say, if | have another laptop in front of
me. So | will basically have two conputer screens |ike
this (indicating), and be working two jobs sinultaneously.
Q (BY MR. WALKER) And so you are currently working two
jobs. Are either one of those IRP, DKH or LTI?

A No, they are not.

Q Have you ever worked for nore than two clients at a
time?

A Yes, | worked -- one tinme, | actually worked four
clients at once. You know, it gets a little tedious. It

is hard work, you know. Sonetinmes there is traveling
involved. But it can be done. Just depends on how the
consultant wants to, basically, bill thensel ves out and
how nmuch they are willing to deal with, as far as the
stress of having nmultiple jobs. But, yes, | have been on
four assignnents at one tinme, working simnmultaneously.
Q And in the exanple where you stated you worked for
four clients at once, were you able to get all of their
work done in a day?
A Ch, yeah, absolutely. That is typically what they --

MR. KIRSCH. (bjection, Your Honor.

THE COURT: Sustained. You need to bring it to
this case, M. \Walker.

MR. WALKER: Yes, Your Honor.

Q (BY MVR. WALKER) In the course of your work with
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multiple clients, you nentioned you used virtual
net wor ki ng sof t war e.
A Correct.
Q And do you -- is virtual networking software required
in every instance that you do renote work?

MR. KIRSCH:. Sane objection.

THE COURT: M. Walker, bring it to this case.

MR. WALKER: Yes, Your Honor.

May | have one second, Your Honor?

Your Honor, | have no further questions at this
time. | would |like to reserve the right to recal
M. Stewart.

THE COURT: You may not. You ask him your
guestions now or -- you don't get another shot at it.

MR. WALKER: May | have a m nute?

THE COURT: Yes.

MR. WALKER:  Your Honor, | will continue with
guesti ons.
Q (BY MR. WALKER) M. Stewart, in your experience, did
you work with nultiple clients before you worked with IRP
Sol utions?

MR. KIRSCH. (njection, rel evance.

THE COURT: M. Wl ker, | have been very | enient
with you on this. You asked whether he has done that in

the past. | need you to nove on to his relevance to this
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case.

MR. WALKER: Yes, Your Honor. | have no further
guesti ons.

THE COURT: M. Barnes?

DI RECT EXAM NATI ON

BY MR. BARNES:
Q M. Stewart, in your experience, have you ever worked
with M. Barnes, nme, on any I T contracts?
A Yes, | have.

Q Coul d you explain what job that was, or where that

was at ?
A | worked with you at -- we did a project at Metro
State. It was renote work.

MR. KIRSCH:. Your Honor, | object to the rel evance
of that.

THE COURT: Was it with respect to I RP?

MR. BARNES: Not with respect to IRP, but it does
with respect to his know edge of working multiple jobs
with IRP, and he can testify to that.

THE COURT: He can testify as to whether he worked
with you with respect to matters related to this case.

MR. BARNES: By establishing the case that he may
have known that |1've worked jobs prior to I RP sol utions,
that is not relevant?

THE COURT: That is not rel evant. It is in this
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particul ar case.

MR. BARNES: No further questions.

THE COURT: Anybody el se?

MR. BANKS: No, Your Honor.

THE COURT: M. Kirsch, any cross-exam nation?

MR. KIRSCH. Your Honor, | do have a few, please.

CROSS- EXAM NATI ON

BY MR. KI RSCH
Q M. Stewart, you did work multiple jobs at the sane
tinme while you were enployed by IRP or DKH, didn't you?
A That is correct.
Q In fact, you nade over $286,000 from different
staffing conpanies while you were working for IRP or DKH
didn't you?
A | can't recall what | made while | was working there.
Q What do you think you nmade?
A | can't recall. It was quite awhile ago.
Q |f the payroll records add up to over $286, 000, would
you have any reason to question that?
A Pr obabl y not .
Q And you worked for multiple conpanies. You reported
the sanme hours to nmultiple conpanies nultiple different
times while you were working for IRP, didn't you?
A That's correct.

Q And you didn't think there was anything wong with
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t hat ?
A | thought that -- no, | have done it before. So it
is a typical consulting assignnent that | worked in the
same type situation before and after I was at |IRP

MR. KIRSCH:. Your Honor, could we please publish
901. 97?
Q (BY MR. KIRSCH) Can you see that chart on the
screen, M. Stewart?
A Yes, | do see that.
Q That shows a period of tine when you were reporting
that you were working both for Today's Staffing and
Systens Engi neering Conpany?
A That is what | see, yes.
Q How di d you rmanage that week start of October 4th,

when you had four hours or less to sleep every day?

A | don't see where Cctober 4th -- | don't see that on
t here.
Q August 4th. | amsorry, | m sspoke.

A So August 4th, when you say -- say that again. How
did I manage what ?

Q How di d you manage for that week when you had four
hours or less to sleep each day?

A Those hours were worked sinul taneously.

Q Ch, you worked them at the sane tine?

A Right. Kind of |like if you are baby-sitting and you
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are watching nore than one kid at the sane tinme. You can
do that.

Q And you told Today's Staffing and Systens Engi neering
Services that that is what you were doi ng?

A Dd 1 tell thenf

Q Yeah. You told themthat, didn't you?

A | don't know if | told themthat. Typically, ny
consul ting conpany woul d basically put nme on an
assignment. And if | amconpleting the client's task,
then typically that is what is expected of ne.

Q So you wouldn't have told themthat?

A If they were to ask, | would.

Q But you wouldn't volunteer it?

A | probably wouldn't call them up and said, hey, you
know, that I'mworking two different -- two different
posi tions.

Q Wiy not, if there is nothing wong with it?

A It would be Iike you calling up and saying -- | don't
know, |I'm heading to lunch; telling sonebody that. O
telling sonebody, |I'mgoing over to the next courtroom

and if they had no relevance or relation to your case.

Q Vell, you did tell these conpani es when you went to
I unch, right, because you recorded |unch periods on your
time cards?

A No, | didn't.
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You didn't do that?

No. Typically --

o > O

Never ?
A Typically, ny lunch is tine that | deened to take at
ny leisure. | can take lunch first thing in the norning,
m ddl e of the day, or in evening if | choose to.

MR. KIRSCH: Your Honor, can | please publish
Government Exhi bit 141. 00, page 47

THE COURT: You nay.
Q (BY MR. KIRSCH) Do you see that, M. Stewart on the
screen?
A Yes, | do see that.
Q That is your signature on that tine card, isn't it?
A That does | ook |ike ny signature.
Q Ar | msreading that, or did you report going to
| unch on Monday on that tine card?
A VWll, on Monday. But as you see, the other days of
the week, it doesn't show a lunch. So it could have been
sonmet hing where | would | eave for lunch, say, or |eave at
6 o' clock and eat then, or basically not take a |unch that
day.
Q Al right. That is just an outlier? That report is
just an outlier?
Ckay.

Q Is that right?
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A | don't know. Can you rephrase that?
Q Yeah. That is an unusual event for you to have

reported lunch there?

A VWll, as you see, it is on one day a week.

Q M/ question is, was it unusual for you to report

| unch?

A Yeah. It shows there that | reported |unch one day

during the week.

Q Is that a yes?

A That is a yes, based on this tine sheet.

Q Ckay. Thank you. And you said that as far as you
knew, the staffing conpanies wouldn't care if you were
wor king at nore than one staffing conpany at the sane
time?

A As far as | knew, none of the staffing agencies I
ever worked for -- and | have been doing contracting for
about 15 years now -- have ever had a problemwth ne

wor king nore than one job at one tinme. And sonetines they
even encourage it if | ambilling for them to go out and
work nmore than one client at the same tine.

Q That is if you are working for nore than one client
at a tine.

A Vell, if I"'mbilling.

Q Right. But, in this case, when you worked at |RP,

you were always working for the sane client at the sane
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tinme?
A Well, that's basically the sane thing as working for
nore than one client. |If you are working for nore than

one conpany, then that client is particular to that
conpany. So, in that case, you would say, |I'mworking for
staffing conpany A at one client. |'mworking for
staffing conpany B at one client.

Q Ckay. And the one client for staffing conpany Ais
| RP; right?

A Ri ght .

Q And the one client for staffing conpany B, that is
al so | RP?

A That woul d be correct.

Q But those are different clients, according to your
testi nony?

A Those are different clients, according to the
staffing agencies. You know, you wouldn't say staffing
agency A would say | have IRP

Q | am just asking about you. You are treating those

as different clients.

A No. | am saying the staffing conpany woul d assign
me -- one staffing conpany would assign ne to a client.
Anot her staffing conpany would assign ne to a client. |If

t hey happened to be the sane client in nane, the staffing

conpani es woul d not say, okay, our client is your client.
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They would ook at it differently.

Q Ckay.

A Just like if you have a kid, you say, okay, ny kid
has this teacher, and sonebody else's kid has the sane

t eacher.

Q And when you were working for nultiple staffing
conpanies at IRP, all of the tinme that was reported in
your nane, you worked all of that tinme; right?

A That's correct.

Q kay. And you never knew anythi ng about anybody
reporting time getting worked under the wong nane; right?
You never knew that tine was reported under one nane but
actual ly worked by sonebody el se?

A Are you asking nme if | reported tinme under ny nane?

Q No. You already answered that question, | think.
A Ri ght .
Q | think you said every hour that was reported under

your nane you wor ked?

A That's correct.

Q Whet her it was 20 hours a day, 21 hours a day, 19
hours, whatever, you worked every one of those hours?
A Ri ght .

Q | am aski ng you now whet her you ever knew t hat
anybody -- whether anybody at |IRP was reporting hours

under a different name; a nane other than his or her own?
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A That wouldn't be relevant to ne. | would be
speculating if | tried to answer that question
MR. KIRSCH: Your Honor, can, | please publish
Gover nment Exhi bit 608. 227
THE COURT: You nmay.
MR. KIRSCH: Can you expand the top half of that
for us, please, Special Agent Smth.
Q (BY MR. KIRSCH) This is your nane -- you got this
e-mail, didn't you, M. Stewart?
A That | ooks like | probably received that e-nmail, yes.
Q Adiff Ja Stewart is you; right?
A Yes, that is ne.
Q Wiy is it that your brother's nane was in parentheses
behind Rico Howard's name under AdvectA there?
A Wiy is ny brother's nane in parentheses?
Q Yeah.
A It is not laid out here. | wouldn't know that. |
woul d be making sonething up if | tried to answer that
gquesti on.
Q kay. | don't want you to do that, that's for sure.
When you would work for the multiple staffing
conpanies at IRP, would you tell themthat you had
previously worked for different staffing conpanies at |RP?
A | wouldn't typically do that as a consultant. | work

at several -- like, I wll take an exanple where |I work
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now. | have been there under three different consulting
agenci es now at the sanme position.

Q You woul dn't give themthat information?

A | wouldn't tell themthat, no. At that point, it's
basically, they have let ne go as a contractor. They
don't have any ties to me, and | don't have any
responsibility to themat that point.

Q In fact, you would take steps to hide from new
staffing conpanies while you were at IRP that you had
previously worked at IRP, wouldn't you?

A | wouldn't -- again, | wouldn't go out and tell them
hey, you guys have let nme go here, and now |l'mhere in a
di fferent capacity.

Q That is not ny question. M question is, you woul d,
in fact, take affirmative steps to hide your previous
associations wwth IRP fromnew staffing conpani es,

woul dn't you?

A |, as a contractor, would, in whatever capacity | was
working as a contractor -- if | were going into a sane
client conpany, under a different capacity -- say | am
working -- say | was working there and | was a software
engineer, and I would go back in and | was a database
devel oper, then, yes, | would go all of the way from okay
here is a resune that | presented as a software engi neer

here is another resune that | presented as a dat abase
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devel oper, based off of that skill set that | have.

And | do that to this day. It all depends on what

| go in as.
Q Let ne try ny question one nore tine, M. Stewart.
A Ckay.

Q You, in fact, would take affirmative steps, when you
were going to be hired by a new conpany through IRP or
DKH, you would take affirmative steps to prevent that new
conpany fromlearning that you had al ready worked at |IRP
for another staffing conpany, wouldn't you?

A | would not tell one new staffing conpany that |'m
with that | worked here before under a different capacity.
Q That is not ny question, M. Stewart. M question
is, wouldn't you take affirmative steps to conceal the
previ ous --

A Can you expl ain what you woul d be describing as an
affirmative step? | nade the exanple that | would deliver
a different resune.

Q | will give you an exanple. You would turn around

t he nane pl ate outside your door.

A Right. If I was working under one capacity as --

i ke, say, because there were tines at IRP that | did

vol unteer work. There was tine that | worked as a
contractor. And so | would say, okay, under this

capacity, under a contractor, |I'mnot working under the
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vol unt eer capacity. And, so, yes, | would renove ny
title, because it doesn't apply in that situation.
Q You got a title when you were there as a volunteer?
A That is correct.
Q And not only would you turn around your nane plate,
you woul d even go so far as to sign into the guest book
W t hout -- even though you had an access badge; right?
A If I was comng in as a contractor, ny access badge
woul d be disabled. And at that point | ama visitor.
Q SO0 you needed to sign in when you did that?
A As a visitor, yes, | would have to sign in.

MR. KIRSCH. Thank you, M. Stewart. Those are al
of nmy questions.

THE COURT: Any redirect?

MR. BANKS: Yes, Your Honor.

REDI RECT EXAM NATI ON

BY MR. BANKS:
Q M. Stewart, in defining the definition of client, is
it your experience that client and projects are sonetines
i nt er changeabl e?
A That is correct.
Q So if a conpany was wor ki ng on separate projects,
say, for conpany -- we'll speak in the terns of IRP. Say
t he Departnent of Honel and Security was the project

engagenent, as well as the NYPD. Wuld you consider those
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separate projects and separate initiatives?

A That is correct.

Q And in your work at IRP, did you have separate

responsibilities on those various projects?

A Yes. And | would bring that to parallel in the
project | amon now. | work at a conpany called --

MR. KIRSCH: (njection to the rel evance.

THE COURT: Sustained. Beyond the scope of the
questi on.

THE WTNESS: kay. So the answer woul d be, yes,
for different projects | would work in different
capacities.

Q (BY MR. BANKS) And you used the term "capacity."

A Uh- huh.

Q | want to reiterate, you nentioned a mnute ago that
you were in a volunteer capacity at IRP at tines; correct?
A Yes, that's correct.

Q You were in another official capacity at tines when
you were actually a contractor; correct?

A That's correct.

Q And to reiterate, it was the policy of IRP, when you
were not in an official capacity and issued a badge, for
your access to be term nated; correct?

A That is correct.

MR. BANKS: Thank you, M. Stewart.
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THE COURT: Anything el se?

May this w tness be excused?

MR. BANKS: Yes, he nmay, Your Honor.

THE WTNESS: Your Honor, may | stay in the
courtroonf

THE COURT: Yes. You are not anticipated to
testify any further.

THE WTNESS: Thank you.

THE COURT: Al right. The defense may call its
next w tness.

MR. WALKER:  Your Honor, we have no further
W t nesses for today.

THE COURT: Al right. Ladies and gentlenen, we
finished a little bit early day. You wll be able to
enj oy your afternoon. So you are going to be excused.
Pl ease be back -- | have an 8:15, right?

COURTROOM DEPUTY: Yes, Your Honor.

THE COURT: Pl ease be back, and we will be ready to

go at 9 o' clock tonorrow norning. Renenber, do not
di scuss this case with one another or with anyone el se.
Do not do any independent research on this case, just go
home and enj oy your afternoon.
The jury is excused, the parties will remain.
(The following is had in open court, outside the

hearing and presence of the jury.)
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THE COURT: Al right. You may be seated. At this
time | will let whichever of the defendants wants to nmake
the record on -- for purposes of the wtnesses that |
excluded fromtestifying, which, as | understand, those
that were going to be proffered was M. Andrew Al barell e,
who was on the stand, Ms. Kelly Baucom is that correct?

MR. BANKS: Yes, Your Honor.

THE COURT: And who was the third?

MR. BANKS: Joe Thur man.

THE COURT: And Joe Thurman. So, M. Banks, you
may take the podium and |ay your record for purposes of
appeal .

MR. BANKS: Your Honor, with regard to Rule 16, the
rule states that the Governnent -- that the defendants
must provide Rule 16 disclosure at the Governnent's
request. The Governnent in this case, Your Honor, had
made no formal request. They did conplain about not
getting a request, but they did not issue a formal request
for the summary of any particul ar expert w tnesses'’

t esti nony.

THE COURT: | believe there was a Di scovery O der
in this case, was there not?

M5. HAZRA: Yes, Your Honor.

THE COURT: Wiat did the D scovery Oder provide?

M5. HAZRA: Your Honor, the Governnent requests
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expert notice under Rule 16 and Rule 702.

THE COURT: So that was taken care of in the
Di scovery Order, M. Banks.

MR. BANKS: Ckay, Your Honor. Could |I have one
monment , Your Honor?

THE COURT: You nay.

MR. BANKS: Nothing further, Your Honor.

THE COURT: Well, I'mnot supposed to advise you,
because you are supposed to know these rul es yoursel ves,
but what I"'mtrying to do is give you an opportunity --
you need to tell on the record for purposes of appeal what
your w tnesses woul d have said, what they would have
testified to, so that the appellate court can decide
whet her or not ny ruling to exclude them woul d have been
prejudicial to you. And, if | nmade an error, that it was
not -- that it was reversible error.

So you need to put on the record what they would
have testified to howthat is relevant to your case.

MR. BANKS: Your Honor, M. Andrew Al barelle would
have discussed IT consulting and IT contracting fromhis
years of experience regarding -- as far as his conpany is
concerned. And over his experience, it has been a
standard practice for contractors to bill with nmultiple
clients and on nultiple projects.

Furthernmore, M. Al barelle was going to testify to
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the fact of what | told the actual jury concerning a
bill abl e consul tant. M. Albarelle is an owner of

mul tiple businesses, including a staffing conpany. And as

a billable consultant in various projects -- and his
conpany is rather large -- he bills out on nultiple
proj ects, and he would have -- he would have showed t hat

it is a coomon practice, not only in consulting

organi zations, but also in staffing organi zati ons, where a
conpany like an Oracle Corporation will be billing one
consultant. And, obviously, we have been a part of that
sort of engagenent for three, four, five, six different
clients, and they billed them out at $250 an hour each
client.

Qoviously, Oacle will be paying that conpany. He
woul d testify that that conpany woul d be paying a certain
salary or certain hourly rates, but at each of those
clients, they would have agreed upon terns to whereby --
they would be 40 hours with this client. To support that
client, they would have agreed upon terns, 40 hours with
this client, et cetera. And that noney would cone into
Oracle, and that is how the process woul d worKk.

THE COURT: (Ckay. M. Baucom what woul d she have
testified to?

MR. BANKS: M. Baucomis a recruiter, and does

account managenent, which is consistent wth many of the
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Government w tnesses that would have testified -- that
have testified in this trial thus far. M. Baucom was
going to testify to how the staffing industry worked as it
relates to lines of credit; that it is typical for
staffing conpani es.

She was going to testify, as well as M. Al barelle,
with regards to the risk associated with staffing
conpani es, and that they, on a routine basis, review --
| ook at conpanies |ike IRP, and nake a determ nati on based
on their forecast whether or not they're actually going to
engage with a conpany at IRP, in simlar fashion that
sonebody nanages a portfolio of investnents or a portfolio
of business, that's how they woul d descri be how the
staffing industry is managed, as well.

So they have their big custoners; the Lockheed
Martins, and they would testify they also have their snall
custoners. And that when they take the risk, that they --
he woul d have testified that he's witten off 14 conpanies
in one year, based on the risk that he took, and she woul d
be able to testify to sone of the sane types of things.

Just to the standard consulting and practices of
the staffing industry that is routine, and very routine,
that other staffing agencies would not have been able to
really contradict at all.

THE COURT: Al right. So she was going to testify
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as to the standards and practices and custons in the
industry with respect -- in the staffing industry with
respect to lines of credit?

MR. BANKS: Lines of credit. Just how the process
works with consultants. She would also testify to the
fact that -- she worked for nultiple staffing conpanies,
even sone of the ones that testified here today. She has
been with sone of these big shops, and she knows how t hey
do busi ness and how they conducted busi ness. She would
have been able to provide relevant testinony as to how
t hose conpani es did business while she was actually there,
as well as the credit rating and things that conpanies
relied on to conduct thenselves in staffing operations.

THE COURT: Al right. Again, was there any Rule
16 di scl osure nade of Ms. Baucomto testify in this
capacity?

MR. BANKS: Only disclosure that the Governnent
received, Your Honor, as we stated, were the letters that
they sent with regards to adequacy about how the staffing
i ndustry works. That was the only disclosure that was
provided to the Governnent with regards to themcomng to
testify.

THE COURT: Al right. And your third w tness,
M . Thurman?

MR. BANKS: M. Thurman is another account manager
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in the staffing industry; has probably 10-plus years of
experience in this industry. He currently nmanages
multi-mllion dollar accounts with Century Link, Nationa
Renewabl e Energy Laboratories here in Denver, and vari ous
other large clients in the State of Col orado, which he has
multi-mllion dollar responsibility managi ng those
accounts, and tons of consultants that actually work.

And he woul d al so woul d have brought to bear actua
real world exanples of staffing conpanies -- of
i ndividuals that they have -- that they have used, and
requested that they work nmultiple contracts so they can
see if it balances out, as well as the notivations of the
staffing industry and how nmultiple contracts and nultiple
billing benefits them froma profit margin perspective,
as long as the consultant can handl e and bal ance t hat
wor K.

And he woul d have also testified that with regard
to the fact that when it conmes to payrolling enpl oyees, a
routine practice in that payrolling process, is they don't
care who the consultant is. They don't care if he is
working multiple contracts. But he would have testified
to the fact that as long as ny work is done for ny client,
| don't care what is going on with that consultant.

That is the type of testinony, and that is the type

of routine practice that he would have testified to that
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goes on in the staffing industry on a very, very routine
basi s.

THE COURT: Al right. And, again, what disclosure
was made to the Governnment with respect to this w tness?

MR. BANKS: M. Thurman provided sone sort of
Affidavit regarding the staffing industry and how it
wor ks, and provided that to the Governnent. W don't have
a copy of that here. As the Governnent said, they did
have a copy of it, but that's the gist of the matter, Your
Honor .

THE COURT: Al right.

MR. WALKER:  Your Honor, | have additional areas of
testi nony for these.

THE COURT: Ckay. | want to ask a few nore
guestions. Now | can't renenber.

Go ahead, M. Walker, and | will recall what it was
that | wanted to say.

MR. WALKER: Thank you, Your Honor.

MR. BANKS: M. Walker will probably answer it
anyway, Your Honor.

MR. WALKER: Your Honor, Ms. Baucomis al so going
to testify regarding best practices for due diligence in
the staffing industry for risk mtigation, |oss
mtigation. Also, she would talk about having one client

with multiple staffing conpanies at that client. And that
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was it.

THE COURT: Al right. | still haven't renenbered.
So, M. Kirsch, the Governnent may go ahead and proceed --
Ms. Hazr a.

MR. KIRSCH: M. Hazra is going to do that.

THE COURT: M. Hazra?

M5. HAZRA: Thank you, Your Honor.

First, the Governnment did request -- the Court
correctly notes, the Governnent did request notice under
Rule 16 and 702, pursuant to the standard -- the Court's
D scovery Conference Menorandum, which, w thout the docket
sheet, | believe we would have entered into in the sunmer
of 2009, Your Honor, in this case.

Mor eover, the defendants did provide an expert
notice with regards to one of their witnesses, so they did
comply in terns of one, but they have not conplied with
any of these others.

Specifically, the three we are discussing today,
Your Honor, the Governnent specifically objects because it
did not receive notice of what the opinions that these
experts would be tendering, except for, | guess, what
M. Banks and M. Wil ker said today. Nor did we receive
the reasons -- the bases for these opinions; whether or
not the facts and data were relied upon to formthe

opi nions, the nethods and principles that were used to
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arrive at the opinions, or how the witnesses applied those
principles and nethods to the fact. W didn't receive
that for any of them

In terms of what we did receive, the Court has the
letter fromone of the witnesses. W received anot her
letter, addressed to the United States Attorney John
Wal sh, from Kelly Baucom dated July 20, 2010. | don't
know when the letter nmade its way down to us, but it did
cone to -- it says 2010, but if | may have a nonent, Your
Honor, | think it was 2011 that it canme to us. Even
t hough it says 2010, it only cane a couple nonths ago.
And it, again, does not lay out Ms. Bauconis opinion in
any manner or any of the reasons or bases for her opinions
or how she arrived there. And | am happy to mark --

THE COURT: | would like to have that marked for
identification so it clears the matter for the record.

So, Ms. Barnes, if you could mark that.

If you could present it, M. Hazra.

M5. HAZRA: Certainly. Thank you, Your Honor.

THE COURT: So even though -- as | understand, that
letter is dated 20107

M5. HAZRA: But we received it July 2011. So |
believe the year is wong on the letter.

W also received from M. Thurman, it is entitled

an expert report on staffing industry standards and best
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practices. However, it, once again, does not contain

M. Thurman's opinion in the formthat is required under
the rules, nor does it contain the principles and nethods
of how he arrived at it, the facts and data upon which he
i's basing his opinion.

And from none of these three experts did we receive
a curriculumvitae or anything el se that woul d denote what
their qualifications were to be an expert.

THE COURT: Now, you said there was one expert that
you did receive notice of; you got the proper notice for
an opi ni on.

M5. HAZRA: W did, Your Honor, and we filed a
notion to exclude that witness. It is their software
expert, whose nanme | amcurrently -- Donald Vilfer, Your
Honor. And we did file a notion to exclude.

THE COURT: There was a notion. | recall that.

M5. HAZRA: And M. Thurman --

THE COURT: So you all did know that for experts
you had a particular process that you had to go through;
is that correct?

MR. WALKER: Your Honor, that was done when we
previously had retained counsel. W weren't involved in
t hat process.

THE COURT: Al right. But you knew that they had

done that on your behal f?
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MR. WALKER: Weéll, Your Honor, we had limted
know edge what went on. W know they had obtained an
expert for evaluating conputer systens. And we didn't
know any of the processes or procedures that were
undertaken to get himto that point.

THE COURT: That is the question | was going to
ask. In our conference up at the bench, you all indicated
that you had been advised that this was the procedure you
shoul d use. Wo advi sed you?

MR. WALKER: Your Honor, we talked to several
different | awers about what we need to do in certain
ci rcunstances. And several of them have given us advice
on different things. W have gone on the web. W have
called different hotlines that provide that type of
advice. So different people. Sone of them | don't even
remenber their names, provided us different types of
advi ce.

THE COURT: And they are all |awers?

MR. WALKER: Yes, Your Honor.

MR. BANKS: And, Your Honor, | think what ended up
happeni ng, sone of them wasn't necessarily experienced in
the federal courts. And, occasionally, we would get false
information or bad information, until we researched it
ourselves, with regards to -- well, that deals in civil

matters, or that may deal in state court. So, | guess the

DARLENE M. MARTINEZ, RMR, CRR
United States District Court
For the District of Colorado



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1624

| ack of federal expertise, probably cost us a little bit
with regard to that.

THE COURT: Well, in that regard, as | recall, |
of fered you the appoi ntment of advisory counsel, and you
rejected that, because you didn't want anybody paid for by
t he Gover nnent .

MR. BANKS: Well, there was issues wth the
Governnent -- with our current counsel not being inforned
about all of the facts in this case. So we had a | ot of
i ssues, which, obviously, if -- they were just not being
effective for us, as far as counsel was concer ned.

Because one day they would tell us certain facts. W then
woul d say, ask us certain facts --

THE COURT: But that aside, | did allow them-- you
to essentially allow themto withdraw. But | renenber in
particular at a hearing, | asked you, and | told you, I
coul d appoi nt advisory counsel for you. And you
specifically told me you did not want ne to appoi nt
advi sory counsel .

MR. BANKS: And the reason was, based on our
experience with counsel, we had had so many negative
experiences wth counsel, we decided to nove in a
different direction. And you did, as you stated, in your
hearing, provide that option to us.

And that is where we are at this particular point,
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Your Honor .

THE COURT: Al right. | amsorry, M. Hazra,
didn't nean to interrupt your argunent. But | renenbered
the question | wanted to ask.

M5. HAZRA: Well, | amglad, Your Honor.

| just am not sure, again, wthout the docket sheet
in front of me. But | believe the defendants filed a
response to our nmotion to strike their expert while they
were pro se. So even though the notice may originally
have been filed while they were represented, | believe
t hey have since been on notice that we objected, and were
able to respond while pro se.

| would also |like to say, Your Honor, that at
pretrial conference which was held on Septenber 21st, the
Governnent raised this issue that we believed that they
had witnesses on their wtness list that constituted
experts and we did not receive any disclosure.

And then on the first day of openings -- on the
openings of the first wtness, Your Honor, we were at the
bench. It mght have been the second day, | don't exactly
remenber, but we raised it again. They had alluded to
experts in their opening statenents, and we've received no
di scl osure under Rule 16 or Rule 702. And so the
Government has raised this issue several tines, Your

Honor, and this is not the first time.
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When it cones to M. Thurman, | am not sure when we
got this report, but defense provided us several proffers,
that are multiple pages. But it is ny understanding that
this was included in one of those that we got
approximtely a nonth ago, or a little bit less. And it
wasn't specifically pulled out or noted, | don't think.

It was just part of a big |unp package we received from
t he def endants.

On that note, Your Honor, in that sort of -- |
believe this is defense Exhibit 400, is this next thing |
amgoing to refer to, it is a big anount of paper that the
Governnent received, | want to say approximately a nonth
ago, as well, but M. Kirsch can correct ne. It contains
init affidavits of a Mchele Harris and a Wllie
WIllians; potentially two witnesses that the defense may
try to call as experts, and we would object to those, as
well. It is tab R Your Honor.

And we didn't receive anything other than tab R in
this proffer. So | would nove to exclude those w tnesses
or, frankly, any other w tnesses that the defendants
intend to call as experts whom they have not provided us
notice of.

MR. BANKS: Your Honor, | can speak to that.

THE COURT: Al right. M. Banks, you may. Let ne

just ask you, are there any other experts' testinony that
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you intend to introduce, other than for the one expert for
which we did have reports, and which | have already rul ed.

MR. BANKS: No, Your Honor. Wth regards to
Mchele Harris and Wllie WIllians, both of them served as
contractors at IRP and/or Leading Team | can't recal
wi t hout refreshing ny recollection.

THE COURT: Wth respect to the staffing conpanies
that are involved in this case?

MR. BANKS: That's correct, Your Honor.

THE COURT: So did they submt tine sheets?

MR. BANKS: Yes, Your Honor.

THE COURT: | don't recall those nanes, but if
that's the case --

M5. HAZRA: Your Honor, it is ny understanding that
is not what the affidavits that are contained in tab R of
def ense Exhibit 400 --

THE COURT: | don't need to get into that. [If they
were actually workers and paid by these conpanies, and
have testinony that is relevant to the issues in this
case -- the charges in this case, they would be factual
W tnesses. But they're not going to give testinony in the
gui se of factual w tnesses, which is actually expert
testinony, which is custons and standards in the industry.

MR. BANKS: MNo, it wouldn't be standards. This is

their actual work that they perfornmed, not only at |RP,
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but outside of IRP.

THE COURT: Well, but that is what | am tal king
about. Wiat is relevant to this case is what they did for
|RP and billed to the staffing conpani es.

MR. WALKER: Your Honor, their testinony would be

simlar to M. Stewart's.

THE COURT: Al right. To the extent -- | wll
tell you, | gave you a lot of leeway with M. Stewart, al
right. | gave you nore |eeway than | shoul d have, because

his testinony should have been limted to what he did in
this case, not what he has done in other cases.

So I'"'mnot going to give you as nuch | eeway with
other witnesses. They are either factual or they are
experts. |If they are not experts, then they are tal king
about the facts that are relevant to this particul ar case.
Ckay.

MR. BANKS: Your Honor, | would like to nmake
anot her statenent.

THE COURT: Well, let Hazra finish her argunent.

M5. HAZRA: Your Honor, | just wanted to mark, for
the record, what we got from M. Thurman. And then
don't think | have anything further, unless the Court has
a specific question.

THE COURT: No, | don't. And ny ruling wll stil

st and.
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M5. HAZRA: Thank you.

THE COURT: So if you can give that to Ms. Barnes,
she will mark that for identification

Al right. Now, M. Banks.

MR. BANKS: Your Honor, | just would like, for the

record, to say that the process overall in this case has
not been perfect, | would say on our side as well as the
Government's side. The CGovernnment -- one issue we had

with the Governnment was they provided us with an exhibit
list that stated that they had certificates of
authenticity. Wen we got to the actual exhibit --

THE COURT: W have already dealt with all of that.
The certificates of authenticity, we dealt with that at
the time of the final trial prep conference. They never
even really had to rely on those, because they had the
actual w tnesses here.

MR. BANKS: They did exclude sone w tnesses after
that ruling, though, Your Honor. M only point would be
that the CGovernnent hasn't been perfect in providing what
they were supposed to provide in this case, and scurried
up around at the last mnute to provide that, and they
were allowed to do that.

THE COURT: But there is a big difference between a
certificate of authenticity with respect to docunents that

were produced to you a year and a half ago, and your
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putting a witness on the stand w thout having given any
notice to the Governnent that it is going to be expert

testinony that you are eliciting. There is a real big

di fference between that type of non-conpliance and what
you are tal king about wth respect to the Governnent.

MR. BANKS: (kay.

THE COURT: You were given the docunents. |If they
hadn't given you the docunents and they tried to cone in
here a nonth before trial with a stack of docunents |ike
this saying these are all originals, you would have a
point. But that is not what they did. They gave you the
docunments. This was nerely to lay the foundation and to
get theminto evidence.

MR. BANKS: GCkay. That's the point | wanted to
make for the record, Your Honor.

THE COURT: Al right. Anything further?

MR. WALKER: Not hing further, Your Honor.

THE COURT: | hope you all understand, your
testinony fromyour wtnesses is going to be limted to
what is relevant to the charges in this case. Al right?

MR. WALKER: Under st and.

THE COURT: So nake sure that that is what you are
planning with the w tnesses.

MR. WALKER: Yes, Your Honor.

THE COURT: Al right. |If there is nothing
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further, then Court wll be in recess until -- | amsorry,
M . Banks?

MR. BANKS: Your Honor, did you rule on -- did you
get a chance to review M. Thurman's information that he
provided to the CGovernnent, and to eval uate whet her or not
it would be sufficient for himto testify.

THE COURT: | wll take a look at it this afternoon
after we recess. | wll take a look at all three of
those, actually, this afternoon, to make sure that ny
ruling is appropriate.

MR. BANKS: Thank you, Your Honor.

MR. KIRSCH: Your Honor, again, | just want to put
the Court on notice, another issue that may cone up.
Before the trial, we filed a notion in [imne wth respect
to testinony about the quality of the defendants’
software. And | just wanted the Court to know that is the
Governnment's position that we have not opened the door
with respect to the quality of the software, even during
this tinme period.

The only testinony that the Governnment has elicited
about that has been the testinmony from M. Tran that the
software didn't pass the conpatibility test with other
software fromthe Departnent of Honmel and Security. So we
do intend to object on rel evance grounds to other

testi nony about that, as well. | amnot asking the Court
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torule, I just wanted the Court to be aware that that is
going to be the Governnment's position

MR. BANKS: Ckay. Your Honor, we disagree with the
Governnent, of course. They did open the door.

THE COURT: Well, then you need to be prepared to
argue to ne tonorrow, or whenever you offer this, as to
how t hey opened the door.

MR. BANKS: Thank you, Your Honor.

THE COURT: | am not going to make any rulings
until you offer it. | won't have a context in which to
rule. They are giving you fair notice so that you are
prepared to respond.

Anyt hing further?

MR. KIRSCH: No, thank you, Your Honor.

MR. BANKS: Not hing el se.

THE COURT: So | will expect everybody back, ready
to go pronptly at 9 o' clock tonorrow norning.

Court will be in recess.

(Court is in recess at 1:37 p.m)
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